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1
2

CITY COUNCIL MEETING

TRANSCRIPT OF PROCEEDINGS
(Thereupon, the closed session was called to
order.)
MR. COMENT:

All right.

Well, thank you for

joining us.
Just a couple of ground rules.

These type of

7

private meetings are strictly limited.

It's an

8

exception to the Sunshine Law only for the purposes of

9

speaking about negotiations having to do with

10

settlement, which Kira will fill you in on, and

11

Stefanie, and also anything having to do with strategy

12

having to do really just with litigation expenditures.

13

It's a pretty narrow scope of what the Legislature said

14

we can meet in private about.

15

So with that, I'll turn it over to Kira to

16

basically lay out what, basically we have somewhat of a

17

proposal from the plaintiff in the Hillman case as to

18

settling the case.

19

20
21

MS. HONSE:

Yes, we have -- and I can hand out

what they said they would consider.
MR. COMENT:

And basically, in a nutshell, of

22

course, the primary thing they 1 re looking for is they

23

want a special election so that those that were

24

originally, including Mr. Heady, were sent to the

25

Supervisor of Elections, that everybody as of that
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1

qualifying date in that letter should be on the ballot

2

and the City would have a special election.
MS. HONSE:

3

4

would know.
MR. COMENT:

5

6

And the letter is attached so you

Yeah, those are the persons that

would be on the ballot.

7

Obviously the plaintiff, Mrs. Hillman, has to

8

deal with her own attorney's fees and costs.

9

attorney's fees and costs so far have just been inhouse

10

The City's

and we haven't had any external costs involved.

11

Going forward, there are one or two people I

12

believe we might would want to depose before trial,

13

which is now scheduled for December 17th.

14

cost involved there for court reporting and for

15

transcripts and what have you.

16

MS. HONSE:

17

an hour.

18

know, two hours max.

19

20
21

I

There is some

We're talking -

The average rate appears to be $75

don't see the depositions being lengthy, you

MR. COMENT:

What's more expensive is the

transcript if transcribed.
MS. HONSE:

Transcription, which is $5 per

22

page or 7.50 per page for expedited, which is what we

23

would need since this is a very short timeframe.

24
25

MR. COMENT:

Basically we would also have to

agree that the Judge would order basically that the
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1

November 6th election was void and he would be ordering

2

a new election.

3

allow the Supervisor of Elections to do her part.
COUNCILMEMBER ZUDANS:

4

5

And that would be in,60 to 90 days to

So how is this offer of

a settlement any different than just saying we lost?
MR. COMENT:

6

Well, here's the thing.

We've

7

already lost on one point.

The Judge already issued a

8

temporary injunction.

9

he looks at is the likelihood of prevailing at trial.

And what, the major criteria that

10

So that tells us a lot.

I'd suggest that we probably

11

have less than a 50 percent chance of prevailing at

12

trial.
COUNCILMEMBER ZUDANS:

13

Okay, but I'm just

14

asking you how is this any different than losing at

15

trial?

16

MS. HONSE:

17

MAYOR HOWLE:

18

MS. HONSE:

There would be no fault.
No fault admitted.
And the significance of that is if

19

the Judge were to say that Tammy should have looked at

20

every single page and made sure every I was dotted and

21

every T was crossed, that will be what she will have to

22

do going forward for every election; whereas -- unless

23

you appeal that decision -- whereas with this, nobody's

24

admitting fault, nobody is saying anybody did something

25

right or wrong, it's just it is what it is.
Litigation Services
I 800-330-1112
www.litigationservices.com

CONFIDENTIAL

VERO BEACH

CITY COUNCIL MEETING

- 11/27/2018
Page 6

COUNCILMEMBER ZUDANS:

1

And I don't think

2

that's anything.

I mean, who cares if the Judge says

3

you have to, the City clerk in the future has to look

4

the every

how does that hurt the City?

5

MR. COMENT:

Well, because at that point we'd

6

probably almost have to appeal.

7

let that be the law of the case.

8

COUNCILMEMBER ZUDANS:

9

MR. COMENT:

10

Why?

Because that's not the law.

The

law says it's the candidates that are responsible.

11

COUNCILMEMBER ZUDANS:

12

COUNCILWOMAN MOSS:

13

Because you just can't

Okay.

The Judge would have to

break the law to rule in her favor.

14

MR. COMENT:

He's not breaking the law, he's

15

interpreting the law how he feels it should be

16

interpreted.
COUNCILWOMAN MOSS:

17

Well, he said himself, I'm

18

quoting from page 113 at the hearing on October 24th,

19

this is his, the Judge speaking, quotes, "I agree that

20

ultimately it is the candidate's responsibility.

21

can't say well, I didn't really know or somebody didn't

22

tell me.

23

responsibility."

25

It is ultimately the candidate's
And that's the Judge himself.

COUNCILMEMBER ZUDANS:

24
about -

They

Well, I have a question

because I didn't watch the hearing, but I'm
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just hearing second hand of happened at the hearing. My

2

understanding was that -

3

the strength of our case in the process of this

4

settlement issue?
MR. COMENT:

5

6

Well, and whether or not

settlement is
COUNCILMEMBER ZUDANS:

7

8

are we allowed to talk about

Okay.

Then this is

related to that.

9

So my understanding is that Linda Hillman said

10

that she signed, she testified -

11

court that she signed her piece of paper?

12

COUNCILMEMBER YOUNG:

13

MR. COMENT:

14

COUNCILMEMBER ZUDANS:

did she testify in

Yes.

Yes.
Okay.

So if I was the

15

Judge, okay, what I would say is she's met the criteria

16

for a court hearing because she's going to, she then has

17

to prove what she testified to be true.

18

proved that, then it was wrong for her to be removed.

And if she

Our defense is she never signed that.

19

But she

20

testified

21

that she had signed that piece of paper, and now she has

22

to prove that she did that.

when you gave the injunction, she testified

MR. COMENT:

23

24

testimony.

25

there.

Well, she proves it with her

That's evidence.

That's evidence right
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1

COUNCILMEMBER ZUDANS:

2

MR. COMENT:

3

COUNCILMEMBER ZUDANS:

4

Okay, well, it's

The only thing we can
We have physical

evidence that she didn't.
COUNCILWOMAN MOSS:

5

It's a crime.

If someone

6

tampered with it, that's -

if her allegation is true,

7

tampering would constitute a serious criminal offense

8

and would demand punishment of the perpetrator to the

9

fullest extent of the law.

10

On the other hand, if the plaintiff misled the

11

Court or misleads the Court in the future, such improper

12

conduct would constitute perjury, perjury that should

13

receive

14

MR. COMENT:

15

We're basically bringing to you

16

COUNCILMEMBER ZUDANS:

17

No, but I'm just saying

to you -
COUNCILWOMAN MOSS:

18

19

We're not here to try the case.

But those are the

primary

20

COUNCILMEMBER ZUDANS:

21

that we've already lost the case, okay -

22

MR. COMENT:

23

COUNCILMEMBER ZUDANS:

24
25

Your statement, though,

No, I didn't say that.
You said we already

lost.
MR. COMENT:

I said we lost the first step.
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Well, but, and

2

the Judge was saying that the plaintiff's likely to

3

prevail.

4

that she signed the piece of paper.

Part of the reason that, she just testified

5

MR. COMENT:

6

COUNCILMEMBER ZUDANS:

7

10

But she didn't sign the

piece of paper.
MR. COMENT:

8

9

Right.

Well, I think that was disputed,

though, at the hearing, that she didn't.

It wasn't

signed, what Tammy had.
MS. HONSE:

11

There was nobody from the City

12

that was able to definitively testify that it was not

13

signed.

14

COUNCILMEMBER ZUDANS:

Well, you have it

15

posted on our City's website.

16

the, have you subpoenaed her documents?

17

And did you guys subpoena

Every time when we go in and we fill out all

18

of our documents to apply to run for office, Tammy

19

copies our entire set of documents and hands them back

20

to us.

21

that she got copied?

22

MS. HONSE:

23
24

25

Have we seen Linda Hillman's set of documents

We've done a request for

production for that, yes.
COUNCILMEMBER ZUDANS:

Okay.

But you haven't

received it yet.
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Okay.

The fact that

3

she never produced this document which she signed, which

4

everyone copied, is pretty evident that she never got

5

it, she never signed in the first place.

6

thing goes up in public records on our website without

7

her signature.

8

Brian Heady, despite what they say, despite what she

9

testified in court.

10

And then the

She never signed it, and neither did

And it's pretty easy to prove that

she lied under oath.
MAYOR HOWLE:

11

I have no disagreement with the

12

statements that you just made.

13

however, is that, number one, we're dragging this -

14

this point -

15

thing out in a situation where, as Wayne pointed out, it

16

doesn't look good in our favor as far as a judgment goes

17

because of the statements that the Judge made before and

18

the fact that he stopped the election results from being

19

effective.

20

My concern today,

this is my thought.

at

We're dragging this

So my other question then becomes in the case

21

of a trial, can any of us be -

22

be deposed and brought in as witnesses?
MS. HONSE:

23

and I mean any of us -

We have done an exchange of

24

witness lists and Val Zudans and Laura Moss are on the

25

list.
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1

MAYOR HOWLE:

2

MS. HONSE:

3

COUNCILMEMBER YOUNG:

4
5

6

They are.
Yes.
Is that the only

persons?
MS. HONSE:

No, those are not the only

persons, but of the five sitting at the table.

7

COUNCILMEMBER YOUNG:

8

MR. COMENT:

9

MS. HONSE:

Who else?

This was on their witness list.
It was a joint witness list.

We

10

also have Wayne and Jim and Tammy and Rita and Holt and

11

Janie Hoover and Alex Kramer.

12

MS. BESKOVOYNE:

13

MAYOR HOWLE:

And Linda.

I just think that we could

14

essentially -

15

okay, put that on the side, we could just stop carrying

16

on with this fiasco, if you will, and stop the bleeding

17

now and acquiesce, and admit no fault, and also the

18

other party admits no faults, and we have a special

19

election and we move on.

20

whether she signed the documents or not,

COUNCILWOMAN MOSS:

I don't think so.

21

this case is not occurring in a vacuum.

22

to write this:

I mean,

I took the time

23

The voters in Indian River County turned out

24

at the highest rate for midterm elections, 66 percent,

25

since 1994 when it was 70 percent.

After the recent
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electoral fiascoes in Broward and Palm Beach counties

2

and the previous fiasco in the presidential election of

3

2000 in Florida, parties around the nation, including

4

the media, very well may be looking at this case with

5

interest.

6

well established that a substantial segment of the

7

electorate is losing confidence in the electoral system.

8

To grant the plaintiff's request that the election be

9

invalidated and the will of the people be disregarded

Do not believe that they will not.

It is

10

would serve only to discredit further the Floridian

11

electoral system in the eyes of the rest of the nation.
COUNCILMEMBER ZUDANS:

12

I have a -

first of

13

all, I don't, I don't buy that we're going to lose this

14

case.

15

are we talking about?

16

weeks of difference in time.

17

weeks?

18

I might be wrong.

You might be right.

But what

We're talking about, about two
Is it two weeks or three

When's December 17th?
MS. HONSE:

If I -

just laying this out as an

19

example, if the Judge, if we were to do a settlement,

20

November 30th we would expect an order at the earliest.

21

That's Friday.

22

Sixty days from then is January 29th.

If we had a trial, I don't see the Judge

23

ruling from the bench because he didn't do that with the

24

temporary injunction.

25

December 21st.

Again, expect a Friday order

Sixty days from that is February 19th.
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1

So you are looking at about 20 days difference.
COUNCILMEMBER ZUDANS:

2

All right.

We're

3

talking about two or three weeks.

I think that -

we're

4

basically just capitulating with this settlement.

There

5

was nothing offered here that was of, that made our City

6

MR. COMENT:

7

8

Well, they made us an offer.

The

only way to settle it is to give her an election.
COUNCILMEMBER ZUDANS:

9

10

just look at reality.

11

MR. COMENT:

12

COUNCILMEMBER ZUDANS:

Well, maybe they could

Maybe this could be -
She's not backing off.
Does she really think

13

that the election's going to come out any differently?

14

Does she think she's going to get more votes than Tony

15

Young?

16

waste of time, it's a total waste of our City's money.

17

She's suing the City, and then she's going to look bad

18

from a political perspective when she tries to run the

19

next time that she had to sue our City and then we had

20

the election and she came in fourth or fifth place

21

again.

I mean, really, give me a break.

22

MR. COMENT:

23

COUNCILMEMBER ZUDANS:

24
25

It's a total

I can't disagree with that.
Well, you can say that

to her lawyer.
MS. HONSE:

We did.

And they feel adamant
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1

about having an election, special election.

2

MAYOR HOWLE:

To the contrary, how does it

3

look if the City is named as the entity at fault in this

4

trial?
COUNCILMEMBER ZUDANS:

5

Well, I mean, if the

6

City is -- it's not the City, it is our City clerk who

7

failed to do her job, if that's what they're going to

8

say.

9

the way it should come out, either our City clerk did

And I think that that actually should be, that's

10

not do her job and our City clerk should be let go, and

11

that should be the resolution of this.

12

I want it to go forward.

I actually want the

13

Judge to say whether our, whether we had incompetence in

14

our City clerk and we need to let our City clerk go, or

15

whether we are right and the candidate is responsible

16

for filling out the forms.

17

accused of somehow going in and stealing her form.

18

want actually to go, I want to go to court and I want to

19

testify.

And I'm tired of being like
I

20

I was on an airplane flying from London to

21

Miami when I found out the date that she went in and

22

turned all this stuff in.

23

And yet I'm being accused of somehow going in and

24

stealing her paper.

25

that it had to be another City Councilmember, and-she's

I wasn't even in the country.

And she's saying that publicly,
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I think

3

If we just settle with them, it's like saying

4

yes, we're wrong, we stole her stuff and we tricked her

5

and we didn't -

6

COUNCILMEMBER YOUNG:

7

is you want it to go to trial.

8

COUNCILMEMBER ZUDANS:

9

COUNCILMEMBER YOUNG:

But what you just said

I do.
Okay.

If you look at it

10

from the other side of the coin, though, all right, you

11

have the City, okay, document that they were, that they

12

should be on the ballot.

13

clerk, it was the City, okay.

14

Swan and said these are the six people on the ballot,

15

okay.

16

And it wasn't just the City
A document went to Leslie

So it was not a single mistake, it was a

17

Citywide mistake, okay.

18

City clerk because the City clerk as well as other

19

people that sent, that validated that these were the six

20

people to be on it.

21
22
23

24
25

So you can't just say it's the

COUNCILMEMBER ZUDANS:

That's the City clerk

who does that.
COUNCILMEMBER YOUNG:
changed, okay?

That document was

All right.

So, you know, from the people looking outside
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1

at this whole spiel, it's like they're qualified one

2

day, you bring them in, everybody's there, put the names

3

in the hat, you know, pats on the back, photographs, and

4

then, you know, on the 11th of September they get a

5

phone call, and guess what, the decision was made at the

6

time to call them into the office and sign the forms.
COUNCILMEMBER ZUDANS:

7

8

decision.
COUNCILMEMBER YOUNG:

9

10

COUNCILMEMBER ZUDANS:

12

COUNCILMEMBER YOUNG:

But

That decision, no.
Okay.

So again, strike

two, wrong decision.
COUNCILMEMBER ZUDANS:

14

15

Okay, again, again.

was that a single person that made that decision?

11

13

Again, a wrong

That was our City

attorney who made that decision.
COUNCILMEMBER YOUNG:

16

Okay, that was done.

17

to just shovel it onto one individual and say that was

18

incompetence is not the right action.

19

I said, you know, at the beginning we should

20

do the special election even if it is against my own

21

self-interest, because it is.

22

run for four than it is for six.

23

position.

clear.

I mean, it's easier to
So I'm still by that

I think we should go to the special election.
MAYOR HOWLE:

24

25

So

And let's not be, let's also be

Whatever decision, whatever our decision, there
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1

does need to be a full review of the process in which

2

the clerk processes everything.
COUNCILMEMBER YOUNG:

3

The lesson learned in

4

this is that sure as hell we don't want next November to

5

have a repetition of this cycle.

6

MAYOR HOWLE:

7

happen again.
COUNCILMEMBER ZUDANS:

8

9

We don't ever want this to

I would actually, I

think that our legal argument should be, and it is, that

10

despite what the candidates were told, they never were

11

qualified, never once were qualified to be candidates.

12

They may have been told that by the City clerk and they

13

may have been told that by our City attorney, if they

14

come in and sign it now then they'll be qualified, but

15

the truth is they were never ever qualified because

16

that's what the law says, is that if you do not complete

17

all your paperwork, you're not a qualified candidate.

18

So the error of the City clerk and the City

19

attorney telling them that these things would make them

20

qualified candidates was legally not correct.

21

never were qualified.

22

should be going to with the Court.

23

qualified.

24

Court and said that they signed a document they never

25

signed.

So they

And that's the argument that we
They were never

They committed perjury when they came to the

And they have a perfectly simple way to prove
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whether that's true or not and that is to produce the

2

documents that were requested of all their paperwork

3

that was filled out on the day they went in and filed to

4

run.
COUNCILWOMAN MOSS:

5

I mean, yeah, the law is

6

the law.

In this case, the law is clear.

7

qualification must be submitted within the stipulated

8

time period as required by Section 30-3(b) (7) of the

9

code of the City of Vero Beach and the plaintiff's forms

10

were not.

11

other laws are we going to overlook?

Forms for

And if we're going to overlook this law, what

12

COUNCILMEMBER YOUNG:

What's curious to me is

13

why Brian is not joined in as a -- I don't know, what is

14

the proper term?
COUNCILMEMBER ZUDANS:

15

16

a lawsuit.
COUNCILMEMBER YOUNG:

17

18

MR. COMENT:

20

VICE-MAYOR SYKES:

He didn't intervene in the case.
This is his settlement?

that what he's asking for?

22

MR. COMENT:

23

COUNCILMEMBER YOUNG:

24
25

No, no, but I mean,

again, he was

19

21

Because he didn't file

I don't know, what is that?
I haven't even got

there.
COUNCILWOMAN MOSS:

Why did he get that?
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1

Because he's not a party to this.

2

MAYOR HOWLE:

3

COUNCILWOMAN MOSS:

4

Right, right.
I don't know what -- this

is signed by Brian Heady.

5

MR. COMENT:

I haven't even seen that.

6

COUNCILWOMAN MOSS:

7

offer from Mr. Heady.

8

MR. COMENT:

9

COUNCILWOMAN MOSS:

Well, we got a settlement

He's not a plaintiff; is he?
No, he's not a plaintiff.
No.

And this is what's getting to be the problem.

10

11

It's getting too fast, too loose.

12

happening.

13

the law and stand firm about the law.

14

15
16

You go by the law.

MR. COMENT:

This should not be

And we should stand by

Well, unfortunately the Judge

looked at it under the totality of the circumstances.
COUNCILWOMAN MOSS:

The Judge himself, I read

17

you the quote.

18

said, he agrees that ultimately it's the candidate's

19

responsibility.

20

That was the Judge speaking.

The Judge

And they can't say

COUNCILMEMBER ZUDANS:

My understanding from

21

talking to Kira was that what the Judge was saying, what

22

the Judge said was that, not that they shouldn't have

23

been disqualified in the first place, but what we did

24

afterwards was not the proper procedure that he had set

25

up back when what's his name didn't actually live in the
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1

district.

Anyway, he was saying that there was a

2

protocol for how you remove someone from the ballot or

3

determine that someone was not qualified that we didn't

4

follow.

Is that accurate, Kira, is that
MS. HONSE:

5

That's the way I read it, yes.

6

Other people could read it differently, but that's the

7

way I read it.
COUNCILMEMBER ZUDANS:

8

9

But what, I think that

the argument that hasn't been made is that they were

10

never qualified.

That argument hasn't really been made.

11

It wasn't that they were qualified and then they become

12

unqualified and they become qualified and they become

13

unqualified again, and we went back and forth multiple

14

times.

15

qualified ever.

The argument should be that they were never

16

MR. COMENT:

Right.

And that is our argument.

17

COUNCILMEMBER ZUDANS:

And based on that, then

18

it doesn't, you don't have to follow that protocol he

19

was talking about afterwards for going before the

20

Canvassing Board and, you know, removing people from the

21

ballot and things like that.

22

MAYOR HOWLE:

23

Vice-Mayor, if he has any input.

24

25

I'd like to hear from the

VICE-MAYOR SYKES:

You know, at the end of the

day, so it's a potential extra 20 days and ballpark cost
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1

of a couple thousand dollars for court reporting,

2

depositions, et cetera.

3

MS. HONSE:

Two to five.

4

But again, I want to emphasize that the

5

precedent of the Judge making -

6

of Vero Beach, but it would be for all of Indian River

7

County, is that the applicant wouldn't have a

8

responsibility to make sure everything is done.

9

based on that, we would have to appeal it.

10

we're not just the City

So it's really not just a 20-day difference if

11

we lose, it's probably more of a, you know -

12

lengthier than that.

13

14

So

COUNCILMEMBER ZUDANS:

Why?

it's

I don't

understand.

15

MS. HONSE:

16

COUNCILWOMAN MOSS:

Because of the appeal process.
Because the Judge would

17

have to go against the law to not agree with us.

18

disagree with the City, the Judge would have to issue a

19

ruling that flies in the face of the law.

20
21

MAYOR HOWLE:

You're saying we'd be compelled

to appeal, is that what you're saying?

22

MR. COMENT:

23

MS. HONSE:

24

MR. COMENT:

25

To

We're not compelled
We're not compelled, but
The problem is, this is what I

was trying to say, if he rules against, for her, he's
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1

making bad case law.

2

strictly applying the requirement that the candidate's

3

responsible ultimately and it falls on the candidate.

4

As you're pointing out, he's not

There's very few cases, like one or two I

5

think we found, where the courts did make an exception

6

and did lean in favor of the candidate and basically let

7

the voters decide.

8

there.

9

on other issues.

There's a couple of those cases out

The facts are not right on point and they were
But if he's relying on something like

10

that -

11

benefit of the doubt to her.

Does that mean she will

12

absolutely prevail at trial?

No, of course not.

13

she's got a leg up on us because he's already kind of

14

made his mind up.

15

already.

16

and I think that's what he's done, is given the

But

He's heard most of the evidence

COUNCILWOMAN MOSS:

I know.

But on page 113,

17

which is at the very end, he said it's the candidate's

18

responsibility.

19

the candidate's responsibility.

20

MR. COMENT:

21

So if he decides for her, he's putting that

That's his closer.

His closer is it is

That's his closer.

Let me finish the point.

22

burden on each individual supervisor of elections to be

23

responsible for whether or not they've completed their

24

paperwork, the candidates have completed their

25

paperwork, and I wouldn't recommend letting that stand.
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1

We'd want to challenge that and get it back on track

2

with the appellate court hopefully saying no, you're

3

wrong, trial judge, sorry, it is the candidate's

4

responsibility, not the supervisor's.
COUNCILMEMBER ZUDANS:

5

Can I just say what I

6

would do if we lost the case and we were worried about

7

the precedent?

8

our City clerk being, having that responsibility, if

9

that's what it is, you know, if that's what the Judge

I personally don't have a problem with

10

says it's supposed to be.

11

much.

12

that point, I would say okay, well, let's just have the

13

election -- can we have the election but also appeal the

14

decision?

But I would say that if we went and we got to

MR. COMENT:

15

16

win?

17

of November 6th?

I don't know the answer to that.

VICE-MAYOR SYKES:

Well, the decision will be

made prior to any special election; right?

20

MS. HONSE:

21

MR. COMENT:

22

MS. HONSE:

23

Well, then what happens if we

We go back to square one on the original election

18

19

That doesn't bother me that

No, not an appeal, no.
No, not an appeal.
You're looking at four to six

months.

24

MR. COMENT:

25

MS. HONSE:

Minimum.
Minimum.
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current case.
MS. HONSE:
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1

2

VERO BEACH

The current case, no, we would

have -
MR. COMENT:

5

We would probably not get a

6

ruling from the appellate court until the next election

7

quite frankly.
VICE-MAYOR SYKES:

8

9
10

does go to trial.

So let's say this thing

If she were to win, the City's on the

hook for the cost of the special election either way.

11

MR. COMENT:

Either way.

12

VICE-MAYOR SYKES:

Yeah.

So I guess, you know, we

13

can negotiate the settlement as welli right?

14

know, one of the concerns I have is, you know, when I

15

ran for State house, it was my responsibility to make

16

sure all the paperwork was signed and correct.

17

that's how it's always been here traditionally.

18

know, perhaps if, as a counter to this settlement, you

19

know, if she were to admit that she didn't sign all of

20

her paperwork, then, you know, does that change anything

21

for the City?

22

MR. COMENT:

So, you

And
So, you

I don't know if she can do that

23

and still have the Judge issue the order they're looking

24

for.

25

COUNCILMEMBER ZUDANS:

Well, she would just
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1

admit, she'd be admitting to perjury.

2

attorney's going to let her do that.
MR. COMENT:

3

I don't think her

Well, the problem is, I mean,

4

like Kira had pointed out earlier, the advantage to

5

doing a settlement agreement the Judge blesses and he

6

enters an order is that neither side is admitting fault.
VICE-MAYOR SYKES:

7

Yeah, but, you know, I am

8

with Dr. Zudans.

You know, it bothers me, I think very

9

much, that, you know, people are being accused of

10

nefarious behavior because that just absolutely could

11

not and would not have happened.

12

worry about what precedent this sets, not legally for

13

that, but, you know, just for Vero Beach, you know, as

14

if we were just caving on this.

15

MAYOR HOWLE:

And, you know, I just

That bothers me.

And I'm not here to say that

16

Laura is wrong or Tony's wrong or Val's wrong.

17

Personally, what I believe is that either you filled out

18

the proper documentation to qualify as a candidate or

19

you don't.

20

was, that the paperwork was completed correctly.

21

And in this case there's no evidence that it

I just was making the suggestion, and I'm

22

still just putting it out there, just to, in order to

23

end all of this, would Council consider just basically

24

acquiescing and saying, you know, fine, let's just -

25

COUNCILWOMAN MOSS:

No way.
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1

COUNCILMEMBER ZUDANS:

2

COUNCILWOMAN MOSS:

3

COUNCILMEMBER ZUDANS:

4

was hoping to hear as the off er

I wouldn't.

Not in the least.

5

COUNCILWOMAN MOSS:

6

COUNCILMEMBER ZUDANS:

The settlement that I

It's breaking the law.
-

was -

the way I

7

look at it is there is no way, there's no way that she's

8

going to get more votes than Tony Young.

9

point of this?

So what is the

We're going to go through this, we're

10

going to do another election and we're going to get the

11

same results.

12

place and Brian Heady's going to come in sixth place,

13

and we're going to waste months of time, we're going to

14

waste $25,000, plus whatever the other costs to the City

15

are, and we can't -

16

She's going to come in fourth or fifth

I think it's just ridiculous.

I think the alternative is we go back to her

17

and say this is not going to go anywhere.

18

move on.

19

think we should give her the costs, we should offer to

20

pay the $25,000 that it would have cost us for the

21

election, we'll give her the money back to cover her

22

legal expenses up to this point, and we move on.

23

should be the offered solution.

24

25

You can run next year.

VICE-MAYOR SYKES:

We should

We'll give you -

I

That

I got a question here.

This was sent to the Supervisor of Elections
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What was the date, the actual closing

1

September 7th.

2

date of qualifying?

3

MS. HONSE:

September 7th.

4

VICE-MAYOR SYKES:

It was September 7th.

5

MS. HONSE:

And this is -

Yeah.

the

6

timeframe, the agreement with the Supervisor of

7

Elections says that we'll provide her the list of

8

candidate's an hour after closing of qualifying.

9

that's -

10

VICE-MAYOR SYKES:

And so

So you're really saying

11

this is where the City's at fault, they should have

12

never submitted her name in the first place?

13

COUNCILMEMBER YOUNG:

14

MS. HONSE:

15

MS. BESKOVOYNE:

16
17

18
19

20
21
22
23

Correct.

Correct.
Your Canvassing Board voted

to put their names back on the ballot.
MR. COMENT:

See, she couldn't -

because of

the timef rame and everything
VICE-MAYOR SYKES:

No, no, no, but those are

two separate events.
COUNCILMEMBER ZUDANS:
qualified ever.

The question is was she

Ever.

VICE-MAYOR SYKES:

So they're saying she's

24

qualified as of September 7th, but we know that there

25

was no signature on that page that was sent to
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1

Supervisor of Elections.
MS. HONSE:

2

3

We were not aware of that until

after that.

4

And not to argue the case, but part of the -

5

this letter doesn't say they're qualified.

6

the order of the people to be on the ballot.

7

any time after the qualifying, somebody could challenge

8

who is qualified.
VICE-MAYOR SYKES:

9

10

MS. HONSE:

12

VICE-MAYOR SYKES:

And then that was

Right.
So you're saying now the

mistake is that the Canvassing Board allowed -
COUNCILMEMBER ZUDANS:

14

But the Canvassing

15

Board didn't even say that she was qualified.

16

said that she should go back on the ballot.

17

correct?

18

I mean, at

done.

11

13

Okay.

This is just

MS. HONSE:

They just
Is that

Well, the motion was that they

19

were eligible.

In legal terms, case law, eligibility

20

and qualifying are two totally different ones.

21

was a statement after the motion that used the word

22

"qualified."

23

So I would say that the motion was not saying that they

24

were qualified, but just that they should be put back on

25

the ballot.

There

I don't recall exactly how it was worded.
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COUNCILMEMBER ZUDANS:

1

And not to get

2

into like -- that's the whole thing that's messed up

3

with the Canvassing Board because the three members of

4

the Canvassing Board were the subject of the lawsuit.

5

And then they went and made a Canvassing Board vote that

6

basically got them out of the position that they were

7

being sued for.

Is that right?

8

MR. COMENT:

9

MS. HONSE:

No, not really.

COUNCILMEMBER ZUDANS:

10

11

No.

You were not being

sued -

12

MR. COMENT:

No, we're still the defendants,

13

the City, the Canvassing Board and Supervisor of

14

Elections.
VICE-MAYOR SYKES:

15

So the lawsuit came in

16

place and then the Canvassing Board decided on that

17

action.
COUNCILMEMBER ZUDANS:

18

19

later.

20

MR. COMENT:

21

went ahead and filed.

22

It was three days

It was before we could meet, they

MAYOR HOWLE:

And hasn't it been brought up,

23

the actual purpose of the Canvassing Board?

Hasn't that

24

been brought up as well?

25

Board's responsibility is to approve the votes after an

In other words, the Canvassing
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1

election, but

2

MR. COMENT:

3

And the other thing, which is one that I would

Right.

4

change in the code, is to -

5

to basically disqualify a candidate if they haven't done

6

everything they're supposed to do.

7

written is with the approval of the Canvassing Board.

8

And that's why the Canvassing Board had to meet.

9

had already done it because of the time constraints

10
11

the City clerk is allowed

But the way it's

So she

having to do with printing of ballots and what have you.
MS. HONSE:

I was looking at another entity's

12

method for disqualification and in that one the

13

Supervisor of Election, if they receive a sworn

14

statement, would then file a declaratory judgment to

15

determine if the candidate was qualified or not.

16

it's not unusual to have a second party look at and

17

confirm that they were disqualified.

18

to do that going forward, it may not be the best method

19

at the Canvassing Board, but there may be something else

20

that we should consider.

21
22
23

MR. COMENT:

So

How we would want

And that is really for another

day because we can talk about what to do with this next.
COUNCILMEMBER ZUDANS:

Well, in any event, I'm

24

back to, we're talking about 20 days.

And there's

25

nothing else, there's nothing else that just
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And it also doesn't give us

1

capitulating now saves us.

2

the opportunity to potentially win the case.
MR. COMENT:

3

Well, like I said, I would

4

certainly go, would urge an appeal if we were to lose

5

because
COUNCILMEMBER ZUDANS:

6

Is there a way 1 though 1

7

to do an appeal -- let the election go -- can you have

8

some type of a -
MR. COMENT:

9

What you would typically do is

10

ask the Court, either the trial court or you go to the

11

appellate court if the trial court won't do it, you ask

12

the Court to hold the, basically the effectiveness of

13

the Judge's final order in abeyance pending the

14

appeal -

15

MS. HONSE:

16

MR. COMENT:

Stay.
-- stay the proceedings pending

17

the outcome of the appeal.

In other words, if the Court

18

ordered the new election, even after trial, we would

19

probably want to -- and we're going to appeal -- you'd

20

want to ask the Court to stay that action so that you're

21

not having another election that could end up being

22

overturned.

23

going back to maybe the November 6th election.

24

would save, in that case it would save the City the

25

$25,000.

And then like I was saying, now you're
So it

If we lose on appeal, then obviously you're
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But timeframe, it's going

1

going to have that election.

2

to put you pretty much almost to the next election next

3

year.

4

COUNCILMEMBER YOUNG:

So the argument is we

5

should make the agreement because there's a good

6

likelihood that Linda would win, and if she wins, the

7

precedence would be appealed because we don't want the

8

individual's responsibility to be watered down because

9

it would shift it then to the City clerks to make sure

10

that it's responsible and that's why you're appealing

11

it.

12

stretched out before the next opportunity is to address

13

the appeal.

And if you appeal it, then the timeline is

So that's the incentive for the City.

COUNCILWOMAN MOSS:

14

Right.

The Judge would

15

have to go against the law to decide in her favor.

16

law is -

17

if we do

18

the law stands.

The

We're going against the law

COUNCILMEMBER ZUDANS:

I actually think that

19

that's not how he would rule, only based on the way he

20

ruled the first time.

21

COUNCILWOMAN MOSS:

It's a matter of law.

22

COUNCILMEMBER ZUDANS:

If he did rule in her

23

favor, the way he would rule is not that she didn't have

24

to fill out the paperwork, but that we didn't follow the

25

proper procedure after we determined that she wasn't
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And so the only precedent that would set is

1

qualified.

2

that we have to follow our procedure in the future.

3

would not set a precedent about whether or not people

4

had to fill out all their paperwork.

5

think that's how, I don't think that's the basis he was

6

ruling, unless he was just taking her testimony that she

7

filled out the paperwork as a fact.

8

finding that she actually filled out the paperwork and

9

that's the reason why.

It

Because I don't

And then he's

10

And again, that doesn't mean that, that's not

11

because he said in his case what Laura Moss

12

just said multiple times, that it is the responsibility

13

of, it's the responsibility of the candidate to fill out

14

their forms, and yet he still issued the injunction.

15

what does that tell you?

16

either because he believed that she filled out the

17

paperwork based on her sworn testimony at the hearing or

18

he believes that we did the wrong procedure to remove

19

her and that's

20

could possibly do that.

21

a precedent that way.

22

MR. COMENT:

So

He issued the injunction

and those are the only two bases he
We're not in danger of setting

No, I think what he took into

23

consideration was the fact that she filed early, she was

24

sworn in, she was allowed to pay her filing fee, she was

25

allowed to campaign.

She made two campaign account
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And then after the qualifying period, she's

1

reports.

2

told she's not qualified.

3

totality of the circumstances, he said nah, she should

4

be on the ballot.

I think because of that

COUNCILMEMBER YOUNG:

5

And she also made

6

another financial report after she was placed on the

7

ballot.

So that's -
COUNCILWOMAN MOSS:

8

9

law.

It's still a matter of

It's still a matter of law.
COUNCILMEMBER ZUDANS:

10

That's what just

11

happened down in Fort Pierce with the whole check thing,

12

okay.

13

everything, and then the qualifying period was over.

14

And when the qualifying period was over, they were

15

actually removed from the ballot because they, the

16

treasurer did not sign the form, which is also an issue

17

in this case which we haven't talked about.

They went through, they did -

MS. HONSE:

18

they did

That's actually a non-issue.

And

19

I don't have the statute with me, but the statute is

20

clear with regard to campaign finance.

21

reasons for disqualification and that is not one of the

22

grounds.

23

24
25

COUNCILMEMBER ZUDANS:

There are four

Then what happened to

the candidate for Fort Pierce mayor?
MS. HONSE:

He didn't pay the
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He should be appealing that.
He didn't bring a lawsuit to get

3

on the ballot.

4

that he would have prevailed.

If he did, then there was a good chance

COUNCILWOMAN MOSS:

5

- 11/27/2018

There's one other thing

6

I'm talking about and this is one of the things the

7

Judge said.

8

not in the public interest to have any kind of special

9

election.

It had to be in the public interest.

It 1 s

You had 66 percent turnout on election day.

10

That was the highest since 1994 for a midterm election,

11

like I said.

12

you think the turnout will be?

13

MR. COMENT:

14

And if you have another election, what do

Well, it's not going to be that

for sure.

15

MAYOR HOWLE:

Well, it's going to be very low.

16

COUNCILWOMAN MOSS:

You're going to throw

17

you know, the Judge is going to take all those votes and

18

throw them into a dumpster and then he's going to order

19

some kind of special election?

20

MR. COMENT:

21

COUNCILWOMAN MOSS:

22

VICE-MAYOR SYKES:

Really?

He might.
Okay.

Game on.

I want to make sure I

23

understand this clearly.

So you're saying if we were to

24

go to trial and lose, you all would then ask for a stay

25

on that election?
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If he orders an election, the

3

wise thing to do to save from having to spend the money

4

if you don't have to is to -- in other words, the

5

November, we would still be arguing the November 6th

6

election is what should stand.

7

for another election, the 25,000, it's basically a case

8

of, well, Judge, we want you to stay your order while we

9

appeal.

He could reject that.

To avoid having to pay

But we could then also

10

ask the appellate court to do the same thing once we

11

file a notice of appeal and make that request.

12

VICE-MAYOR SYKES:

And the request would be to

13

not have a special election and wait until the next

14

year's election?

15

MR. COMENT:

No, no, it's to get the appeal

16

heard.

It has to obviously be briefed by both sides and

17

there's, you know, oral arguments and what have you.

18

have not had a Fourth DCA case settled within less than

19

a year.

20

MAYOR HOWLE:

21

MR. COMENT:

22

COUNCILMEMBER ZUDANS:

I

And he's retiring.
So it could drag out.
I think in the -- I

23

don't know if I can even say this because of what we're

24

allowed to say here, but

25

to whether or not we should settle.

well, I guess it does relate
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Well, maybe I can ask if I can ask this

1

2

question.

3

and we were in the appeals process and the only person

4

who it actually affects is Lange Sykes decided he wanted

5

to leave the City Council.

6

people -
MAYOR HOWLE:

7

8

What would happen if we went down that path

We would have to appoint

someone.
COUNCILMEMBER ZUDANS:

9

10

Is that how it works?

11

MR. COMENT:

12

And then the four remaining

-

appointed someone?

I believe if it's less than six

months, you don't have to appoint somebody, but you can.

13

COUNCILMEMBER ZUDANS:

14

MR. COMENT:

15

COUNCILMEMBER ZUDANS:

Okay.

Until the next election.
So if we were in that

16

situation and we were under appeal, there's nothing that

17

would prevent the City Council from putting the person

18

who was the second highest vote getter in the last

19

election into that spot.
COUNCILWOMAN MOSS:

20

21

Well, that's a good point.

It should not be a hardship on the Vice-Mayor.

22

MR. COMENT:

23

COUNCILMEMBER ZUDANS:

24
25

The Council could appoint
Could appoint

whoever
MR. COMENT:

Right.
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1

COUNCILMEMBER ZUDANS:

2

VICE-MAYOR SYKES:

Okay.

And I appreciate the

3

consideration very much from all of you all on Council.

4

You know, I feel it's my civic duty to continue serving

5

out the term, if that's what we're calling it.

6

I'm not, I don't want to have to resign and have someone

7

appointed.

8

I obviously wasn't expecting this either.

9

I want to continue serving.

MR. COMENT:

I'm not,

But, you know,
So

Well, don't get us wrong either.

10

We don't necessarily have to appeal, but we hate making

11

bad case law.

12

MS. HONSE:

The reason for the bad case law is

13

it wouldn't just impact Vero Beach.

14

law for Indian River County, this circuit.

15

MR. COMENT:

16

MS. HONSE:

17

18

19

Actually the circuit.
The circuit.

So it would impact

Orchid Island, Indian River Shores, Fellsmere - 
MR. COMENT:

St. Lucie, Okeechobee and Martin

County, too.

20

MS. HONSE:

21

Port St. Lucie and -

22

It becomes the case

MR. COMENT:

And, you know, Fort Pierce and

If the Judge shifts that burden

23

to the Supervisor of Elections, which is not the general

24

law throughout the State as you pointed out, then it's

25

just making bad case law.
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I don't think he can do

I don't think he can do

that either.
COUNCILMEMBER ZUDANS:

5

6

- 11/27/2018

that.

3

4

CITY COUNCIL MEETING

I really don't think he

can do that.
COUNCILWOMAN MOSS:

7

Remember, remember, going

8

forward, if he were to do that, anybody could throw an

9

election anytime then because you're just testing the

10

clerk.

You could deliberately not fill out one of the

11

blanks, give it to the clerki right?

12

MR. COMENT:

13

COUNCILWOMAN MOSS:

14

Right.
Clerk doesn't notice it.

Whoops, special election.

15

MR. COMENT:

He even said that himself.

16

COUNCILWOMAN MOSS:

You could throw an

17

election, anybody, because the clerk is always on the

18

line.

That's not right, it's not the law.
MR. COMENT:

19

He even made the rhetorical,

20

stated the rhetorical question, what if the clerk just

21

missed it?

22

that.

25

And he didn't really answer

I mean, it's -
COUNCILWOMAN MOSS:

23

24

And then what?

You could throw an

election.
MAYOR HOWLE:

Wayne, in your professional
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1

opinion, are you for or against the settlement?

2

MR. COMENT:

3

MAYOR HOWLE:

4

MR. COMENT:

9

10

They're ready to go to trial if

you want to try the case.
MAYOR HOWLE:

7

8

Kira, do you have an opinion on

the matter?

5

6

I'm neither one.

This is professional, this isn't

personal.
MS. HONSE:

Right, right.

I think we have, the facts are strong for us,

11

but sometimes the better option is to settle.

12

there's oftentimes where bad cases make bad case law and

13

I'd hate to see that happen here.

14

Mr. Zudans is saying and what Ms. Moss is saying.

15

it happens all the time where judges make bad case law

16

and I'd hate to see that happen in this situation.

17

COUNCILWOMAN MOSS:

I mean,

I understand what
But

Well, I would rather

18

appeal than damage the public interest in any way.

19

You're harming the public interest by not obeying the

20

law and not defending the law.

21

COUNCILMEMBER YOUNG:

Okay, but the other

22

point can be made is by being conservative and

23

anticipating a negative ruling, then we are precluding a

24

larger ill to society which is to have this bad

25

precedence on the books.
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1

COUNCILMEMBER ZUDANS:

The precedent is all

2

over the state in the other direction.

3

COUNCILWOMAN MOSS:

4

COUNCILMEMBER ZUDANS:

5

Yes.
I mean, it's not

like -
COUNCILWOMAN MOSS:

6

The State says it, the

7

City says it and the Judge said it.

8

three sources saying it's the candidate's

9

responsibility.
COUNCILMEMBER ZUDANS:

10

Three, you have

But Tony, what you're

11

proposing is to basically, to do the wrong thing in

12

order to prevent the Judge from doing something even

13

worse that's wrong.

I mean, it's like

COUNCILMEMBER YOUNG:

14

Okay.

Yeah, I know, I

15

know.

But the Judge, if he clearly thought what you're

16

arguing, okay, and I'm not contesting that, then he

17

would have said index and you violated the letter of the

18

law, no more.

And that was not done.

COUNCILMEMBER ZUDANS:

19

Right, but here's why.

20

He had testimony under oath only on one side on that

21

particular issue.

22

document.

23

presented on the other side that she didn't.

24
25

She testified that she signed the

There was no testimony, there was no evidence

So you're the Judge and you're sitting there
and you just had, you just had testimony that she
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1

didn't, she didn't not sign it, she actually did sign

2

it.

3

to the Judge she filled out everything properly.

4

to the Judge, has to be -- when there's no

5

counter-evidence to the contrary presented

She filled out everything properly.

6

MS. HONSE:

7

COUNCILMEMBER ZUDANS:

8

MS. HONSE:

9

MS. BESKOVOYNE:
MS. HONSE:

10

42

She testified
That,

Well, there was evidence.
What was it?

There was
We submitted the blank form.

Yeah, the City Council agenda from

11

the City Council meeting where it discussed the special

12

election, her package of information was included as

13

that agenda and that agenda was included in our, in the

14

exhibits.

15

paper.

16

So the Judge did have a copy of a blank

COUNCILMEMBER ZUDANS:

But you didn't have her

17

copies, you didn't have the online date stamped and all

18

that kind of stuff.

19

MS. HONSE:

Well, yes, it was the online.

20

was, the online does not have a date stamp on it.

21

did have the date stamp of the City clerk.

22

have to provide metadata documentation to show

23

COUNCILMEMBER ZUDANS:

24

MS. HONSE:

25

COUNCILMEMBER YOUNG:

Right.

It
This

We would

But you have that now.

Yes.
Well, the other part
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was -
VICE-MAYOR SYKES:

So you have proof that the

document wasn't signed by qualification.
MS. HONSE:

We have proof that a document that

was uploaded on July 13th that was not signed.
MS. BESKOVOYNE:

Four days after the

submission.
MR. COMENT:

But remember, the problem is that

affidavit really can't be dated until qualifying opens.
And when did qualifying open?

11

VICE-MAYOR SYKES:

12

MAYOR HOWLE:

13

MS. HONSE:

14

- 11/27/2018

That's the problem.
When did qualifying open?

A week before it closed; right?
I'd have to look at the calendar

and see what day it was.

15

MR. COMENT:

16

MS. HONSE:

17

MR. COMENT:

Back up from -
I believe it started August 20th.
See, that was -

so that's one of

18

the problems.

19

can't qualify until the qualifying period.

20

date them before then.

21

happened was she submitted everything, but just held off

22

signing until a later date, and that form was missed.

23
24
25

The form's being filed too early.

So you can't

So I've got a feeling that what

COUNCILMEMBER ZUDANS:
the City's fault.

She

Yeah, yeah.

It's not

It's the candidate's issue.

COUNCILWOMAN MOSS:

It's the candidate's
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1

responsibility and it 1 s in the public interest that

2

everything stands.
MR. COMENT:

3

4
5

6

Like I said, the only thing I

think -
COUNCILMEMBER ZUDANS:
important point to make at trial

7

COUNCILWOMAN MOSS:

8

COUNCILMEMBER ZUDANS:

9

I think that's an

Obey the law.
-- if we go to trial,

that even the date that she says that she supposedly

10

signed it would not have been a valid date.

11

she 1 s testified that she signed that on the day that she

12

turned in her forms.

13

14
15

16
17

18
19

20
21
22
23

24
25

MR. COMENT:

She says,

Well, no, there was a subsequent

date that she came into the off ice
COUNCILWOMAN MOSS:
testified incorrectly.
MR. COMENT:

Yes, she did.

You're right.

She

I read it.

But there was a subsequent date

that she came in, I believe, to sign everything.
MS. HONSE:

No, no.

She turned everything in

on July 9th -
MR. COMENT:

And that's when she went through

them with Tammy?
MS. HONSE:

That 1 s when she went through them

with Tammy.
COUNCILMEMBER ZUDANS:

That's a pretty good
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1

point there.
MS. HONSE:

2

3

But the point being, though, isn't

so much that it was -
COUNCILMEMBER ZUDANS:

4

Even if she had signed

5

it that day, which is what she testified and was the

6

whole reason the Judge gave it to her, it would not have

7

qualified her.
MR. COMENT:

8
9

The clerk is able to accept

papers a certain amount of time prior to qualifying.
MS. HONSE:

10

Well, the problem with that is

11

there were two other candidates that signed those forms

12

long before they were due.

13

date is -

14

argue, well, I could always have come in up until the

15

close of qualifying.

So to say that that was the

the only thing that it is, that she could

16

VICE-MAYOR SYKES:

17

MS. HONSE:

18

COUNCILMEMBER ZUDANS:

19

21

24

25

So it

The other candidates

So really.

VICE-MAYOR SYKES:

I mean

I'm curious to know your

opinion on this, Jim.
MAYOR HOWLE:

22
23

But she didn't.

are not suing us, okay.

20

But she didn't.

You thought you were getting out

of it.
MR. O'CONNOR:

And being on the Canvassing

Board, my issue was mistakes that the City made going
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1

into the process.

2

wasn't just one, it was several mistakes that were

3

cumulative onto the issue.

4

We made a whole lot of mistakes.

And so, you know, I sort of lean that if we

5

made the error, then we make the corrective action.

6

so if it was me I guess making the determination, I

7

would probably settle.

8

One is because the errors that we've made.

9

to get it off our plate.

10

It

And

There's two reasons for that.
The other is

It's just another one of those

issues.

11

The problem -

and I understand Laura and Val.

12

The issue is how many people are going to turn out to

13

actually vote.

14

probably very small.
COUNCILWOMAN MOSS:

15

16

That's a crime.

It's

In my

opinion, that would be a crime.
MR. O'CONNOR:

17

18

I don't even have a feel for that.

That would be a very small

number.
COUNCILMEMBER ZUDANS:

19

And actually on the

20

principle of the matter, I think the properly qualified

21

candidates were on the ballot.

22

election.

23

candidate when it was their responsibility should not

24

invalidate a proper election.

25

responsibility to make sure proper elections happen.

We held a valid

I think that that should not

an error of a

And we have a
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anyway.
MAYOR HOWLE:

2

So Wayne, at this point, because

3

we're all sitting here and we said it would be

4

approximately 30 to 45 minutes, where are we now?

5

back down
MR. COMENT:

6

We go back down.

We go

If anybody

7

wants to make a motion about the settlement, fine.

If

8

there's no action taken by the Council, we'll proceed to

9

trial.
MAYOR HOWLE:

And no motion's taken and we

12

MR. COMENT:

Yeah, we can't take any action

13

here, we have to go downstairs.

10

11

just -

MAYOR HOWLE:

14

15

know -

But how do we

I mean, somebody has to

16

MR. COMENT:

17

MAYOR HOWLE:

18

Right, right.

Somebody makes a motion.
Somebody has to put up the

motion.
MR. COMENT:

19

I mean, I'm not getting a real

20

sense that any, that we're acceptable of settling, at

21

least on the terms that we're -

22

COUNCILMEMBER ZUDANS:

I guess since we're

23

talking about settlement, and I thought maybe there

24

would be some more attractive thing that was, you know,

25

kind of -

is there any other ideas of a different type
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1

of settlement that might be reasonable?
MR. COMENT:

2

The only other thing was what you

3

mentioned, was a monetary settlement.

4

about -
COUNCILMEMBER ZUDANS:

5

And that's

To me, as much as I

6

think that we shouldn't, like, reward people with

7

that -
MR. COMENT:

8

9

She's not interested in money is

what Stefanie's saying.

10

MS. BESKOVOYNE:

11

COUNCILMEMBER ZUDANS:

12

She's not asking for money.
No, I understand.

She's not asking for it, but that doesn't mean that
MS. HONSE:

13

In listening to what her attorney

14

said, just like you feel that the election is, going

15

with the special election is unfair because -

16

of the opinion that not having those candidates on the

17

ballot was unfair, that it didn't give people the

18

opportunity to vote for those people.

19

unfairness in the election that was held.
COUNCILWOMAN MOSS:

20

they're

So they see an

But the Judge allowed -

21

they couldn't stop the election.

It had already begun.

22

And the turnout was such that you're not going to repeat

23

that.

24

since 1994.

25

why it's not in the public interest to do this.

That's the highest, you know, midterm turnout
It's not going to happen again.
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She will

Well, you can make that

argument in both directions.
MS. HONSE:

5

6

She's harming the public.

COUNCILMEMBER ZUDANS:

3

- 11/27/2018

So that's why they're saying it's

a bad election.
COUNCILMEMBER ZUDANS:

7

Well, I think it never

8

hurts, to be honest it never hurts to offer an

9

alternative.

And I think the alternative, if we did

10

offer it, would be that in lieu of the risk of running a

11

special election, we will settle for $25,000 and

12

encourage her to go to the next election.
COUNCILMEMBER YOUNG:

13

14

smart thing.

15

MAYOR HOWLE:

16

COUNCILWOMAN MOSS:

17

I don't think that's a

are her costs?

I don't -- I disagree with that.
I don't know what

Do we know what her costs are?

18

MS. HONSE:

19

COUNCILWOMAN MOSS:

20

MS. HONSE:

21

MR. COMENT:

No.
Any idea?

No, not at all.
We don't know if her attorneys

22

are pro bono or they're charging her, we just don't

23

know.

24

25

what

MS. HONSE:

We don't know.

That's not

something that we know at this point.
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COUNCILWOMAN MOSS:

1

2

her anything to do this.

3

MS. HONSE:

4

VICE-MAYOR SYKES:

5

COUNCILWOMAN MOSS:

6

MS. HONSE:

7

MAYOR HOWLE:

8

VICE-MAYOR SYKES:

9

So it might not be costing

No, no, it is costing.
How much did she raise?
Financially.

Raise what?
Campaign-wise.
How do you not know, it's

all public record.

10

MS. HONSE:

11

COUNCILMEMBER YOUNG:

12

VICE-MAYOR SYKES:

We can offer to reimburse

campaign donations.

15
16

COUNCILMEMBER ZUDANS:

We don't know if she

spent them all.

17

COUNCILMEMBER YOUNG:

18

money, the campaign donations.
MAYOR HOWLE:

19

20

I think somewhere like

15.

13

14

I don't know -

Right.

But it's not individual

That's money that was

given to her for campaign donations.

21

COUNCILMEMBER ZUDANS:

Yeah, but you can use,

22

a candidate can contribute as much as they like to their

23

campaign.

24

25

MAYOR HOWLE:
hundred bucks?

Well, what if she contributed a

Are you saying to say here's a hundred
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1

bucks?

2

VICE-MAYOR SYKES:

No, no, what I'm saying is

3

4

COUNCILMEMBER ZUDANS:

No, no, what I'm saying

5

is if it's a settlement for 15,000, then she can use it

6

for her next campaign.

7

8

VICE-MAYOR SYKES:

pays back all of the campaign supporters.
MAYOR HOWLE:

9

10

I don't think she's going to

want to do that.

11

MR. COMENT:

12

VICE-MAYOR SYKES:

13

I was suggesting that she

It doesn't get her elected.
But she can run again next

year.
MAYOR HOWLE:

14

Stop me if I'm going too far

15

outside the scope here or doing something I'm not

16

allowed to.

17

probably made yourself perfectly clear.

18

I understand where everybody in this room stands except

19

you.

And Wayne, I apologize, because you
But I feel like

And maybe I missed something.
VICE-MAYOR SYKES:

20

No, no, no, no.

I am, I'm

21

just very frustrated and I'm embarrassed for the City

22

that we're in this situation to begin with.

23

it's, it's

24

the most diplomatic and honorable thing for us to do to

25

resolve this situation.

it's embarrassing.

I think

And I'm trying to find

It frustrates me because I
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really do feel like we have a good chance of winning

2

this.

3

thing out.

But I also don't want to continue to drag this

4

I honestly don't -- this is very difficult.

5

You know, I walked in here wanting to settle this thing,

6

but I hadn't seen the settlement either.

7

know.
COUNCILWOMAN MOSS:

8

9

principle.

And it's a matter of

To me, it's a matter of principle.

10

MAYOR HOWLE:

11

COUNCILWOMAN MOSS:

12

MAYOR HOWLE:

13

So I don't

Laura, your absolutely correct.
And the law.

Okay.

So we need to come to

some conclusion here guys.

14

MS. HONSE:

15

MAYOR HOWLE:

We can conclude by
We can do one of two things.

We

16

can go downstairs and we can do nothing or somebody can

17

put a motion on the floor.

18

MS. HONSE:

And between now and walking

19

downstairs, somebody could think again.

20

COUNCILWOMAN MOSS:

We already voted on it.

21

It's a matter of public record.

22

it, October 2nd -

We voted on, what was

23

MS. HONSE:

That was not about -

24

COUNCILMEMBER ZUDANS:

No, that was different.

25

COUNCILWOMAN MOSS:

not to go forward with
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1

the special election.

2
3

VICE-MAYOR SYKES:

But what evidence has

changed since then?
COUNCILWOMAN MOSS:

4

5

special election.

6

election.

We voted against the special

MS. BESKOVOYNE:

7

That had to do with the

The Judge's decision to grant

8

an injunction.

That's what's changed since then.

9

Judge granted her request for injunction.

10

MR. COMENT:

11

COUNCILWOMAN MOSS:

12

injunction.

We were really surprised.
Temporary.

A temporary

Maybe he wanted

COUNCILMEMBER ZUDANS:

13

The

I actually -- I'm not

14

an attorney and I have to say that what you're saying is

15

probably more correct than what I'm thinking.

16

really, the way that he talked about how it is the

17

responsibility of the candidate to fill out their forms,

18

to me that means that he had one of two, one of those

19

two other reasons that I discussed before.

20

was doing it because we didn't follow the process, and

21

then we don't have to worry about the precedence being

22

set, it's that we have to follow our laws, our process,

23

our code, for how we handle

24

qualification/disqualification.

25

meant.

But I

Either he

I think that's what he

I think that was -- I think, Kira, when we were
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talking, that's what your opinion was about why he ruled

2

the way he ruled.

3

MS. HONSE:

One of his reasons.

4

COUNCILMEMBER ZUDANS:

And then the second one

5

is that he had to take the stronger evidence, the

6

testimony that "I signed that piece of paper" against

7

our claim that we didn't have all the backup information

8

to show that it just is not true.

9

And so I think that, I actually don't -

I'm

10

not convinced that even if we lose, that it sets a

11

precedent that we have to appeal.

12

case, then we're talking, this is 20 days and there's a

13

chance we're going to win.

14

should go to trial.

15

VICE-MAYOR SYKES:

And if that's the

And for me, I think that we

Wait.

So on the same -

16

let me just ask this one more time.

Could we not call

17

for a special election, say we're going to hold a

18

special election 90 days from today, and still take this

19

thing to trial?

20

could say look, well, we've already called for a special

21

election, this is, you know, we've already

And if the Judge rules in her favor, we

22

COUNCILMEMBER ZUDANS:

23

MR. COMENT:

Cancel it.

Well, the problem with calling,

24

when the Council calls a special election, it's like a

25

process that the Council stopped.

We have to do an
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1

ordinance, there has to be a first reading and a public

2

hearing.

3

on that ordinance until January.

So you wouldn't even have the public hearing

4

MS. BESKOVOYNE:

5

MR. COMENT:

6

VICE-MAYOR SYKES:

After the trial.

After the trial, yeah.
That's the same timeline

7

with the settlement, though; right?

8

MS. BESKOVOYNE:

9

No, the settlement would be

right now.

10

MR. COMENT:

11

the works this week.

12

MS. HONSE:

The settlement would be put in

So if you did it by ordinance,

13

your hearing to do the special election would be in

14

January.

15

MR. COMENT:

16

MS. HONSE:

17

January 15th.

Then you would have

60 days from then to do it.
MR. COMENT:

18

19

January 15th.

Then you would have two months

from that.

20

VICE-MAYOR SYKES:

Okay, but answer me this

21

question.

22

it doesn't automatically nullify the results of

23

November 6th; correct?

24
25

If we had the special election in the works,

MS. BESKOVOYNE:

That's why we want the Judge

to order the special election as opposed to -
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And that's the problem. I

1

MR. COMENT:

2

don't know at this point now -

3

if the Council could void November 6th.

4

know.
VICE-MAYOR SYKES:

5

6

honestly, I don't know
I just don't

What I'm getting at is to

avoid the precedent -
COUNCILMEMBER ZUDANS:

7

8

No.

- 11/27/2018

We might not be allowed

to do that?
VICE-MAYOR SYKES:

9

issue that you guys are

10

worrying about the Judge setting, if we are

11

thing to rectify this is she wants to be on the balloti

12

right?

13

election, we do go to trial, we end up winning the case,

14

then we cancel the special election, November 6th stays

15

in place.

16

would be less likely to set a new precedent because we'd

17

already proactively -

18

19
20

the whole

So if we say we're going to call for a special

If we lose, then the Judge I would think,

COUNCILMEMBER ZUDANS:

Can we set a special

election without cancelling the November 6th election?
MR. COMENT:

No, that's the problem.

See, we

21

were doing the ordinance before, before November 6th.

22

We were cancelling the election before it happened.

23

it's happened.

24

Council could go backwards and cancel that election.

25

It's already been held.

I don't know that, I don't think that

Litigation Services
800-330-1112
www.litigationservices.com

Now

CONFIDENTIAL
1
2

CITY COUNCIL MEETING

COUNCILMEMBER SYKES:

- 11/27/2018

Page 57
But I'm not saying that

we'd cancel the election.
MR. COMENT:

3

4

VERO BEACH

But you'd have to in order to be

calling for a new election.
COUNCILWOMAN MOSS:

5

The votes were counted and

6

the votes were certified by the County; is that correct?

7

The County Canvassing Board?

8

MR. COMENT:

The County Canvassing Board.

9

COUNCILWOMAN MOSS:

Okay.

So those votes were

10

counted and certified by Indian River County, all right.

11

The sticking point is they need to be certified by the

12

City.

13

County.

They've already been counted and certified by the

14

MR. COMENT:

Right.

15

COUNCILWOMAN MOSS:

16

against that.

17

certification by the County.

18

haven't talked about yet.

So the Judge has to go

The Judge is going against the County,

19

MS. HONSE:

20

MR. COMENT:

21

MS. HONSE:

That's something we

No, no, it's not going
It's neither here nor there.
Yeah.

What they're just saying is

22

that if there were any questionable ballots, that they

23

were properly counted or properly not counted.

24

what that certification means.

25

COUNCILMEMBER YOUNG:

That's

So the sense that I'm
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getting is that from you all's perspective there's ample

2

opportunity that we could not prevail.

3

listening to Val

4

most important thing is to document the fact that it was

5

not signed, period, okay.

6

you know, she had it, that it was

7

file.

I agree with Val that, you know, the

And Tammy said that it was,
they had it on

Again, we need to get -
COUNCILMEMBER ZUDANS:

8

9

And then

The problem is, and I

didn't even know this until tonight, is that even if

10

Tammy had it on file, the

11

sense.

12

goes and puts the, uploads the updated version.

13

you change your treasurer's report or something like

14

that, they put the new form up.

15

if they supposedly -- if Linda supposedly signed it on

16

the 9th, that wasn't during the qualifying period.

17

then if she signed it on the, at some later point -

Like when there's an update to the file,

COUNCILMEMBER YOUNG:

18

19

it just doesn't make any
she
Like if

And so if they came in,

I don't think there's a

requirement -
COUNCILMEMBER ZUDANS:

20

I mean when was I

21

supposed to sneak in in the middle of the night and

22

steal it?

23

sick of it.

24
25

And

I mean really.

Give me a break.

COUNCILMEMBER YOUNG:

No, no, no.

I mean I'm

That's

ludicrous that a document was stolen, okay, and you can
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1

prove it, okay.
COUNCILMEMBER ZUDANS:

2

Well, I'd appreciate it

3

if you would def end me next time she makes that kind of

4

insinuation at the meetings like she's been doing.

5

COUNCILMEMBER YOUNG:

6

preposterous things that are brought up.

7

it every occasion and you know it as well as I do.
MAYOR HOWLE:

8

9

that, okay.

Nobody believes that.

11

writing it in the paper.

12

commentator -
MR. COMENT:

13

I mean, we see

Nobody believes that you did

COUNCILMEMBER ZUDANS:

10

14

There's a lot of

Larry Reisman 1s

I mean he's like our political

We need to get back on

settlement.
COUNCILMEMBER ZUDANS:

15

Well, it matters to me

16

because that's part of the reason why I don't want to

17

settle because I want the opportunity to prove that

18

people are saying incorrect things about me.

19

Reisman, our newspaper, is insinuating that it might be

20

true.

21

COUNCILMEMBER YOUNG:

22

COUNCILWOMAN MOSS:

23

He wants to sell papers.
If we do nothing

tonight
COUNCILMEMBER ZUDANS:

24

25

And Larry

But it's my reputation,

you know.
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1

COUNCILWOMAN MOSS:

2

If we do nothing tonight, then does it just

3

You're right.

proceed as it's been proceeding, it just goes to trial

4
5

MR. COMENT:

Right.

6

COUNCILWOMAN MOSS:

-- if we do nothing.

We

7

don't need to make a motion for it to go to trial, it

8

will just go to trial.

9

MR. COMENT:

That's what will happen.
It stays the course.

10

COUNCILWOMAN MOSS:

11

MAYOR HOWLE:

Stay the course.

There'll be a trial on

12

December 17th and it will be decided who's at fault.

13

And that will determine if there's a special election.

14
15

COUNCILMEMBER YOUNG:

Which is what the

Council's conclusion was back on whatever the day was.

16

COUNCILWOMAN MOSS:

17

MAYOR HOWLE:

18

COUNCILMEMBER ZUDANS:

19
20

October 2nd.

Correct.
I think our case is

stronger now than it was then.
VICE-MAYOR SYKES:

And I also have a question.

21

If that was all the same when we essentially voted for

22

the ordinance -- why didn't we have any of this

23

information before, even in a City Council meeting?

24

mean is it because of the lawsuit?

25

not called one of the -- I just don't understand why so

I

Like could we have
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1

much time has lapsed since when we voted on that

2

ordinance to start.
MR. COMENT:

3

Well, it's just, it's the

4

process.

5

the point where they even were discussing about

6

potential, you know, settlement.

7

MAYOR HOWLE:

8

It's the litigation process, before we get to

available until today or yesterday.
COUNCILMEMBER YOUNG:

9

10

The transcription wasn't even

Yesterday.

I got it

yesterday.

11

MS. HONSE:

12

We got it Wednesday.

Yeah, we provided it to you guys.

13

MS. BESKOVOYNE:

14

MS. HONSE:

15

COUNCILMEMBER ZUDANS:

Right before Thanksgiving.

The 21st.
So I think there's no

16

harm in making a monetary settlement offer, a no-harm

17

monetary settlement offer.

18

think for the sake of the City, that's the one potential

19

way that you civilly bow out of it and we move on and

20

she has some amount of money that she feels like she got

21

something out of this idea, she feels partially -- you

22

know, like when you have a settlement and both sides are

23

happy, nobody's happy, okay.
MAYOR HOWLE:

24

25

And they can say no.

But I

Well, you're also admitting

guilt.
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Yeah, that's the problem

2

I don't like the monetary settlement thing out there

3

because

4

COUNCILMEMBER ZUDANS:

Well, you're not

5

admitting guilt.

6

things were done wrong at the City.

7

that were wrong.

8

doesn't seem like it's enough that she should be put on

9

the ballot or get her own special election, but at the

10

11

Because here's the thing.

Look,

The City did things

It's not enough in my -- it legally

same time we had incompetence.
You know, when I filed to run for Hospital

12

district over with the Supervisor of Elections, Indian

13

River County, they went through, even though they're not

14

required to, they went through the entire document with

15

me to try and help me to fill it out properly.

16

just the level of service that they have at our

17

Supervisor of Election in the County.

That's

18

The fact that these are the same forms that

19

people have been using for years and years and years,

20

and you go -

21

22

MS. HONSE:

That's just it.

These are not the

same forms used for years and years and years.

23

COUNCILMEMBER ZUDANS:

24

MS. HONSE:

25

COUNCILMEMBER ZUDANS:

Okay.

How many years?

Three years, four years.
Anyway, for three
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MAYOR HOWLE:

4

5

CITY COUNCIL MEETING

years.

2

3

VERO BEACH

Correct.
So still for years, you're

correct.

9

COUNCILMEMBER ZUDANS:

So anyway, I think that

10

we could have done a better job.

I think we bungled the

11

whole thing afterwards in the way that we didn't follow

12

our rules for how we were supposed to disqualify

13

someone.
So it's not that we're saying that she did

14
15

everything right if we settle.

16

going to take the settlement.

17

like move past all this stuff.
MAYOR HOWLE:

18

I don't think she's
But it's a potential to

Val, you have two options,

19

buddy, two options.

20

motion for this settlement or we make no, we take no

21

action.

22

That's it.
COUNCILMEMBER ZUDANS:

23

third alternative.

24

wants, that's fine.

25

Either you, either somebody makes a

I was just proposing a

But if that's not what anyone else

COUNCILMEMBER YOUNG:

And 1n listening to the
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1

whole discussion, I mean, there was, as we hear, some

2

errors by the City in processing this, okay.

3

Canvassing Board, you know, made a decision that from

4

Linda's point of view said she should be on it, okay.

5

The

So my thinking is, you know, the amount of

6

money that she had available for the election was about

7

15 grand.

8

understanding that there was an error on her part, which

9

was valid, okay, and there was a process that we could

So offer 15 grand as a part of an

10

have done better on our part, and there's a medium

11

ground, okay.

12

at least an ability to say that we made an effort to

13

accommodate a concern that she had even though we felt

14

that if we took it to court, she would have lost.

15

And if she says no, then that provides us

VICE-MAYOR SYKES:

If she doesn't agree with

16

let's say a monetary settlement, then do we have another

17

opportunity to revisit this?

18

COUNCILMEMBER YOUNG:

19

MS. HONSE:

20

MAYOR HOWLE:

22

MR. COMENT:

23

MS. HONSE:

25

I would -

no.

We would have to have another

special meeting.

21

24

Or no?

We'd have another special call.
Well, I mean
I don't think we have time to do

that.
COUNCILMEMBER ZUDANS:

I'm personally not at
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all interested in that other settlement and I don't

2

think that she would take the monetary settlement.

3

I understand the thing about -- I've been, I've actually

4

been in business disputes that ended up being settled

5

and I tell you neither side was happy with it and both

6

sides made mistakes.

7

equally dissatisfied, you're probably better off.

8

you have non-disclosure and non- -- you know, like she

9

can't go out next week and say yeah, they paid me off

10
11
12

But if you're both sort of like

MS. HONSE:

Actually you can't have -- it is

all public record.
MR. COMENT:

14

MS. HONSE:

It's all public record.
This will become a public record,

this meeting.

16

COUNCILMEMBER ZUDANS:

17

MR. COMENT:

18
19

20

Even this conversation?

This transcript will be

transcribed and be a public record.
COUNCILMEMBER ZUDANS:

Oh, thanks for telling

me ahead of time.

21

MAYOR HOWLE:

22

MR. COMENT:

23

VICE-MAYOR SYKES:

24

COUNCILWOMAN MOSS:

25

And

for -

13

15

And

After the trial.
After the trial.

I think the record is sealed.

All right.

Well, I -

If you settle though, then
Is that correct?
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1

MR. COMENT:

2

MS. HONSE:

3

COUNCILWOMAN MOSS:

4

MS. HONSE:

5

COUNCILWOMAN MOSS:

6

COUNCILMEMBER ZUDANS:

7
8

9
10

No.
No.
Oh, so it's public record.

It's always a public record.
Fine with me.

useful.
VICE-MAYOR SYKES:

Yeah, I'm inclined to just

go ahead and go for the settlement.

COUNCILMEMBER ZUDANS:

12

MR. COMENT:

13

THE COURT REPORTER:

15

16
17
18

There you go.

You

know where I am now.

11

14

That would have been

Well, I'm not.

So we'll retire to the chambers.
Do you need me to go

ahead and do this?
MR. COMENT:

Yeah, go ahead and do it and get

it to Tammy.
(Thereupon, at 6:13 p.m., the above-entitled
proceedings were concluded.)
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STATE OF FLORIDA

2

COUNTY OF INDIAN RIVER

SS
3
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7
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9

that the transcript is a true and complete record of my
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