
GENERAL EMPLOYEE PENSION COMMITTEE MEETING 
WEDNESDAY, MAY 6, 2020 3:00 P.M. 

CITY HALL, COUNCIL CHAMBERS, VERO BEACH, FLORIDA 

AMENDED AGENDA 

1. CALL TO ORDER 

2. APPROVAL OF MINUTES 

A) February 26, 2020 

3. AGENDA ADDITIONS, DELETIONS & ADOPTION 

4. PUBLIC COMMENT 

5. NEW BUSINESS 

A) Prudential Quarterly Investments 

6. OLD BUSINESS 

7. ATTORNEY MATTERS 

A) Discussion Regarding Recovery of Overpayment for Deceased Participants' 

8. NEXT MEETING DATE 

9. ADJOURNMENT 

This is a Public Meeting. Should any interested party seek to appeal any decision made by the Committee 
with respect to any matter considered at such meeting or hearing, he will need a record of the proceedings 
and that, for such purpose he may need to ensure that a record of the proceedings is made which record 
includes the testimony and evidence upon which the appeal is to be based. Anyone who needs a special 
accommodation for the meeting may contact the City's Americans with Disabilities Act (ADA) Coordinator 
at least 48 hours in advance of the meeting. 



GENERAL EMPLOYEE PENSION PLAN COMMITTEE MINUTES 
Wednesday, February 26, 2020 3:00 PM 

City Hall Council Chambers, Vero Beach, Florida 

PRESENT: Monte Falls, City Manager; Tammy Bursick, City Clerk; Cindy Lawson, Finance 
Director; Gabrielle Manus, HR Director; John Turner, City Attorney. Also Present: 
Glenn Thomas, Committee Attorney; Kathy Taube, Risk & Benefits Administrator. 

1. CALL TO ORDER 

Mr. Falls called the meeting to order at 3:04 p.m. 

2. APPROVAL OF MINUTES 

Mrs. Bursick made a motion to approve the minutes of the November 14, 2019 
meeting. Ms. Manus seconded the motion and it passed unanimously. 

3. AGENDA ADDITIONS, DELETIONS & ADOPTIONS 

The following items were requested to be added to today's agenda: 
Added as SC: Prudential Private Placement Fund Amendment 
Added as SD: Glenn Thomas - Rate Update for 2020 
Ms. Manus made a motion to accept the changes to the agenda. Ms. Bursick 
seconded the motion, and it passed unanimously. 

4. PUBLIC COMMENT 

None 

5. NEW BUSINESS 

A. Prudential - December 31, 2019 Quarterly Investment Review 
Full report on file at City Clerk's Office. 

Mr. Dean Molinaro, Vice President, Investment Strategy of Prudential, presented 
the Quarterly Investment Review: 

4th Calendar Quarter Return (1st Fiscal Quarter) S.22% 
Plan Year (Fiscal) Return S.22% 
1 year return 20.91% 
3 year return 9.69% 
S year return 7.48% 
10 year return 8.93% 
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Assets as of the end of September total $100,204,493 

Distribution of assets is overweight equities: 
59.73% Traditional Equities (Diversified between Large, Mid & Small Cap us, and an 
allocation to Non-US Emerging Markets will develop) 

4.96% Real Estate 
35.31% Fixed Income 

The following transfers will be implemented over a two month period beginning 
February 3rd, 2020 to rebalance the portfolio: 

From: 
$1,390,000 Dryden S&P 500 Index 

$235,000 Large Cap Growth/ JPMorgan Inv Mgmt Fund 
$200,000 International Blend/ AQR 
$135,000 QMA Mid Cap Quant Core Equity 

$90,000 Emerging Markets Equity/ QMA Fund 
$70,000 Small Cap Growth/ TimesSquare # 
$65,000 Large Cap Value/ Wellington 
$55,000 Small Cap Value/ Silvercrest Asset Mgmt Fund 

To: 
$1,600,000 Core Bond/ PGIM Fund 

$600,000 Prudential Short-Term 
$40,000 Real Estate/ Cohen & Steers Fund 

All managers are in good standing and not on a watch list. 

B. Review and Approval of the 10/1/19 Actuarial Valuation Report from Segal 

Mr. Malichi Waterman of Segal Consulting presented the 10/1/19 Actuarial 
Valuation Report. Full report is on file with the City Clerk's Office. 

Ms. Lawson pointed out that the desired result of mostly eliminating the electric 
utility's portion of unfunded liability was successfully achieved by depositing 
additional funds over 3 quarters {approximately $8.8mm total), received as a 
result of the electric utility sale, nearly equal to the amount of the electric 
utility's unfunded liability. 

The unfunded actuarial accrued liability of $18,123,557 is a decrease of 
$9,854,014 since the prior valuation. 

The funded ratio {the ratio of the value of assets to accrued liability) using the 
actuarial value is 83.94% vs 75.04% prior year. The funded ratio using market 
value is 85.42% vs 78.39% prior year. 

General Employee Pension Plan Committee Meeting-2-26-2020 



The actuarially determined contribution for the upcoming year is $3,069,174, a 
decrease of $1,209,810 from last year. 

The actuarial loss from investment and other experience is $2,590,635, or 2.26% 
of actuarial accrued liability. 

The net experience loss from sources other than investment experience was 
2.76% of the actuarial accrued liability. The loss was primarily due to a 
combination of cost-of-living adjustments in 2018 and 2019 greater than 
expected and more retirements than expected. 

The rate of return on the market value of assets was 4.56%. The return on the 
actuarial value of assets was 7.18%. This resulted in an actuarial gain when 
measured against the assumed rate of return of 6.50%. This gain decreased the 
employer contribution rate by $96,917. 

Ms. Lawson made a motion to accept the valuation. Ms. Bursick seconded, and 
it passed unanimously. 

C. Prudential Private Placement Fund Amendment 

This fund is invested in securities whereby Prudential is loaning money directly 
to organizations that are looking to borrow money. The notion of this portfolio 
is that it is "buy and hold" and that Prudential, by being able to control the 
covenants of the loan negotiations, is able to command a slightly higher rate and 
shorter duration on the portfolio. This is how the underlying securities in the 
fund are being invested. 

Ms. Lawson commented that her understanding is that Prudential performs due 
diligence to ensure that these loans are highly rated and investment grade. Mr. 
Molinaro explained that these are indeed investment grade and there has never 
been a downgrade. 

Ms. Bursick made a motion to accept the amendment. Ms. Manus seconded the 
motion, and it passed unanimously. 

D. Lewis, Longman & Walker - Update of Hourly Billing Rates for 2020 

Lewis, Longman & Walker submitted a revised rate schedule for 2020. Pension 
attorney Glenn Thomas' revised rate will be $300 per hour, up from $2.70 per 
hour. Ms. Bursick made a motion to accept the revised rate schedule. Ms. 
Lawson seconded the motion, and it passed unanimously. 
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6. OLD BUSINESS 

None 

7. ATTORNEY'S MATTERS 

None 

8. NEXT MEETING DATE -Wednesday, May 6, 2020 at 3:00 p.m. 

9. ADJOURNMENT 

The meeting was adjourned at 3:54 p.m. 

/kft 
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From: Glenn Thomas 
To: Lawson Cindy; Taube Kathy 
Subject: RE: Richard Russell 
Date: Wednesday, March 11, 2020 10:49:03 AM 
Attachments: imaoeOOB ona 

SECURITY WARNING: This message has originated from an EXTERNAL SOURCE. Please show caution when clicking links, opening attachments, or 
responding to this email unless you recognize the sender and know the content is safe. 

Cindy, 
The Committee can address the correction at its regular meeting in May. Prudential should be able to 
continue with any recoupment efforts; however it sounds like those efforts may have produced as much as 
they are going to produce. There are additional legal options available to the Plan , such as suing the estate. 
But in my experience those legal options are typically more costly to the Plan than the overpayment itself, 
and rarely result in any recovery. There may also be criminal fraud issues; since someone apparently 
continued to withdraw funds from the account for several years. But that too will be unlikely to result in any 
restitution . 

What this all means is the overpayment (and interest) will most likely be repaid by the City. Since that 
amount could be included in the City's annual required contribution, no correction action would be required 
before the May meeting, 

I would recommend a couple of actions before the meeting . First, the City can advise Prudential to continue 
its reasonable efforts to recover the funds . No approval of the Board is required for Prudential to continue 
those efforts. If they need approval for a specific action, the Committee could conduct a quick emergency 
meeting solely for that purpose. 

Next, we should advise Prudential we'd like to discuss the verification process at the May meeting. I'm not 
sure of the extent to which Prudential is supposed to provide verification services for the Plan, but 5 years is 
much longer than is typical for continuation of payment after death. With the prevalence of direct deposit, 
continuous retiree/beneficiary verification has become an important component of plan administration. 
Pension plans are not always informed of deaths in a timely manner, so the verification process should be 
ongoing. If Prudential is not providing this service or only occasionally conducts searches, the Committee 
may want to consider a verification service. This can also be discussed in May as a component of the self-
correction process. 

Finally, at some point we should inform the actuary of the overpayment, and request that the amount with 
interest be calculated, and specifically addressed in the next actuarial valuation . 

Glenn E. Thomas I Shareholder 
Board Certified in City, County and Local Government Law 
315 South Calhoun Street, Suite 830 I Tallahassee, Florida 32301 
gthomas@Uw-law com I (o) 850.222.5702 I (m) 850.597.0744 
l&fild_l I Bio. I join us online 
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From: Lawson, Cindy [mailto:Clawson@covb.org] 
Sent: Wednesday, March 11, 2020 10:06 AM 
To: Glenn Thomas <gthomas@llw-law.com>; Taube, Kathy <KTaube@covb.org> 
Subject: RE: Richard Russell 

Glenn: Thank you for the analysis of t his situation . I am glad that your opinion is that this falls under the self correction 
program without need for additiona l IRS reporting. My quest ion: Is this time sensitive, or can it be placed on the next 
quarter ly Committee agenda fo r discussio n and action per your recommendatrons below? 
Cindy 

mailto:KTaube@covb.org
mailto:gthomas@llw-law.com
mailto:Clawson@covb.org


From: Glenn Thomas [mailto:gthomas@llw-law.com] 
Sent: Tuesday, March 10, 2020 1:12 PM 
To: Taube, Kathy 
Cc: Manus, Gabrielle; Lawson, Cindy 
Subject: RE: Richard Russell 

SECURITY WARNING: This message has originated from an EXTERNAL SOURCE. Please show caution wl1en clicking links. opening allachments, or 
responding to this email unless you recognize the sender and know the content is safe. 

Kathy, 

If Prudential is requesting the Retirement Committee's approval to continue recovery and collection efforts, then in my opinion 
the Committee should approve any such actions to the extent there is no additional cost to the Plan. 

To the extent the IRS Employee Plans Compliance Resolution System (" EPCRS" ) is indicated, in my opinion the self-correction 
program for insignificant errors will suffice. This would not require reporting the failure to the IRS. There are a few reasons I 
don't believe the failure was significant. The overpayment was not a benefit calculation or vesting error and it wasn 't made in 
violation of the benefit limits under section 415 of the Internal Revenue Code. And, since the overpayments were not made 
under a defined contribution plan, they don' t constitute an erroneous allocation from another member's account. So, I don't 
see this as a significant administrative failure . In Revenue Procedure 15-27, section 2.02, which provides clarification to the 
correction rules on Overpayment failures, the IRS said : 

(1) Reasonable and appropriate correction. Section 6.02(2) of Rev. Proc. 2013-12 provides that any correction 
of a failure should be reasonable and appropriate for the failure . Correction rules for dealing with 
Overpayments are described in sections 6.06(3) and 6.06(4) of Rev. Proc. 2013-12 . Under these correction 
rules, the employer is to take reasonable steps to have the Overpayment returned to the plan. 

(3)...an appropriate correction method may include using rules similar to the correction methods of sections 
6.06(3) and 6.06(4) in Rev. Proc. 2013-12 but having the employer or another person contribute the amount 
of the Overpayment (with appropriate interest) to the plan in lieu of seeking recoupment from plan 
participants and beneficiaries. (Emphasis added). 

All reasonable efforts should be made to recover the overpaid fund s. However in doing so, the Plan should not expend 
additional Plan funds in a collection effort unless the chances of recovery are relatively certain . The amount of any overpaid 
funds that cannot be recovered would ultimately be included in the City's required annual contribution determined by the Plan 
actuary. Once the City has replaced those funds, the negative effects of the error will have been corrected . 

Finally, the Committee and Prudential should review the incident to determine what went wrong procedurally. The procedures 
in place for determining whether retirees and beneficiaries are still living or still entitled to benefits should be reviewed and if 
necessary a new procedure implemented. 

Let me know if you have any additional questions. 

Glenn E. Thomas I Shareholder 
Board Certified in City, County and Local Government Law 
315 South Calhoun Street, Suite 830 I Tallahassee, Florida 32301 
gthomas@llw-taw com I (o) 850 .222.5702 I (m) 850.597.0744 
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From: Taube, Kathy [rnailto:KTa ube(a)rnvb.orr; l 
Sent: Monday, March 9, 2020 3:13 PM 
To: Glenn Thomas <gthomas/iil llw-law.r.om> 
Cc: Manus, Gabrielle <C, M~nu,(aicovb.org>; Lawson, Cindy <Cl aws,,n@covh.nr-g> 
Subject: FW: Richard Russell 

mailto:aws,,n@covh.nr-g
https://C,M~nu,(aicovb.org
https://llw-law.r.om
mailto:gthomas@llw-law.com


Glenn, 

Please see below from Prudential regarding an overpayment to a deceased participant . Can you please offer guidance 
regar-ding the co rrection required to mainta in our t ax status? 

Tha nk you. 

Kathy Taube, 
Risk and Benefits Administrator 

City of Vero Beach 
772-978-4923 I Fa x 772-978-4915 

From: Lawson, Cindy <Cl aw,on@covb.org> 
Sent: Monday, March 9, 2020 2:48 PM 
To: Taube, Kathy <KTaube(cilrnyb org>; Manus, Gabrielle <GManus@,·oyb.,,rg> 
Subject: RE : Richard Russell 

I agree with Prudential t hat this is an issue t hat needs to be reviewed by Glenn. I don' t feel comfortable instructing Prudential 
without a lega l opinion, part icu larl y as it pertains to tax-qualified plan status. 
Cindy 

From: Taube, Kathy 
Sent: Monday, March 09, 2020 12:17 PM 
To: Lawson, Cindy; Manus, Gabrielle 
Subject: FW: Richard Russell 

From: Pamela Herkes <parn f' la hf'C~f's(iil prudem iai com> 
Sent: Monday, March 9, 2020 7:48 AM 
To: Taube, Kathy <KTaubr->(a)covb.org> 
Subject: Richard Russell 

SECURITY WARNING: This message has originated from an EXTERNAL SOURCE. Please show caution when clicking links, opening attachments, or 
responding to this email unless you recognize the sender and know the content is safe. 

Hi Kathy, 

The above passed away 1/8/15 and we were just notified in March of last year through a search that we completed. 

His payments were sent via direct deposit and we were able to recover some of the payments but there is still an outstanding 
overage of $15,717.36. 

We have sent letters, certified, and they are being received but are not being answered. 

Here is language that addresses overpayments: 

This overpayment is a failure to follow the terms of the plan that could affect the tax-qualified status of the plan unless it is 
corrected in accordance with IRS guidelines. Information about IRS correction guidance is included below. As a directed 
recordkeeper, Prudential cannot take action without your written instruction. Since it is the Plan Administrator's responsibility 
to determine the acceptable correction method, Prudential recommends that you discuss correction with the plan's attorney 

https://15,717.36
https://KTaubr->(a)covb.org
mailto:GManus@,�oyb.,,rg
mailto:aw,on@covb.org


as you deem appropriate before providing direction to Prudential. 

The IRS provides guidance with respect to correcting plan errors through its Employee Plans Compliance Resolution System 
(EPCRS) . EPCRS consists of general correction principles that may be used to correct common errors and has three distinct 
correction programs: 

• Self-Correction Program (SCP), 

• Voluntary Correction Program (VCP) and 

• Audit Closing Agreement Program (Audit CAP). 

The attached document contains more information about these programs, and EPCRS in general. 

Please let me know what you would like to do. 

Pam 

Pamela Herkes 
Relati onship Man~-iger P!"uder:t!al RetirernGnl 
280Trumbuli St. H081 Hartford, CT Gf103 
p.  f.8S8A~JS .,.i;315 
Pamela Herkes@prudential corn 

NOTE: Please send all defined benefit investment trade requests to db asset change request@prudential com 

H(:gistcrcd Represen tat ive 
Prndi:-11tial ln vcstnwnt ~1i.lm1gcrm: 11t Services LLC 
:\ Prndent ial Fin~ncial Ct)mJxmy 
CA Insurance Li cense No. 01,\99027 

************************************************************************************************* 

The information contained in this transmission is confidential and proprietary. It is intended only for the use of the 
individual or entity named above. Tfthe reader of this message is not the intended recipient, you are hereby notified that 
any dissemination, distribution or copying of this communication is strictly prohibited. Tfyou have received this 
communication in error, please notify us immediately by telephone, collect, and destroy the original message. 

Prudential makes no representation or warranty that electronic messages will be confidential. Electronic messages may 
be intercepted or accessed by unauthorized or unintended parties, may not arrive at the intended destination, or may not 
arrive in the fo1m transmitted. 

Registered Representative 
Prudential Investment Management Services LLC 
A Prudential Financial company 

Please Note: Florie/a has a ver1 broad Public F?&ccrds Ltw..-. Most v.:nttr:n communications to or from Stat,: and Local Officials and agencies rt:garding Stat1;,- or 
Local business are puhlic records available lo the public and media upon :equest. Your emai: communications. inc/udmg your emaii address. may therefore 
be subject to pubiic ,tisclosure. 

Please Note: F!ori(/a has a very broad F1ub/;c Rt:cDrd.s Uw.:. Most v.mt!en communicalion.s to or from Slate and Local Officials and agencies regarding State or 
Locai business are pub!ic records available to the public and media upon request. Your emaif co:nmunica!icns, inciudir:g your email address, may therefore 
be sul,ject lo pubfic disclosure . 



IRS updates correction programs 

Who's affected 

These programs are available to sponsors of qualified pension, profit sharing and stock bonus plans to correct errors in plan 
operation, demographics, and documents that might otherwise disqualify a plan. They are also available to ERISA and non-
ERISA 403(b) plans, simplified employee pension (SEP) plans and SIMPLE IRA plans. The programs available to correct a 
mistake depend upon the type of error being corrected and the timing of the correction. 

Background and summary 

Under the Employee Plans Compliance Resolution System (EPCRS), the IRS provides plan sponsors with the ability to 
identify and correct errors in both plan operation and plan documents while avoiding potential plan disqualification. 

The IRS issued Revenue Procedure 2016-51, which includes the latest guidance governing EPCRS and replaces and 
supersedes Revenue Procedure 2013-12. The new Revenue Procedure incorporates previously issued guidance regarding 
corrective options for overpayments and employee elective deferral errors. The Revenue Procedure also has been updated to 
reflect changes to the determination letter program . These revisions do not affect the structure of the basic program, which 
continues to offer three correction options: 

• _Self-Correction Program (SCP); 
• Voluntary Correction Program (VCP); and 
• Audit Closing Agreement Program (Audit CAP). 

This publication provides a summary of these revisions, as well as links to several useful tools for plan sponsors that have 
encountered errors. 

Action and next steps 

If errors in plan administration have occurred, plan sponsors should discuss the EPCRS options described in this Pension 
Analyst and related documents with their legal counsel to determine if any are appropriate for their situation . 

©2017, The Prudential Insurance Company of America, all rights reserved. 
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in many jurisdictions worldwide. 
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PENSION ANALYST May 2017 

In this issue 

Summary of EPCRS programs. including recent revisions 
Self-Correction Program (SCP) 
Voluntary Correction Program (VCP} 
Audit Closing Agreement Program (Audit CAP) 
Specific errors and methods of correction under EPCRS 
Plan sponsor next steps 

Related documents 

IRS Employee Plans Compliance Resolution System (EPCRS) options 
Glossary of special EPCRS terms 
General correction principles under EPCRS 
Errors and acceptable correction methods 
Earnings ad justments for corrective contributions 
Form 8950 
Form 8951 

EPCRS offers three types of correction programs: 

• Self-Correction Program. SCP allows many plan sponsors to correct operational errors without having to make a 
formal filing with the IRS or pay a correction fee. 

• Voluntary Correction Program. VCP allows plan sponsors to voluntarily correct errors before audit. pay a limited fee. 
and receive IRS approval of the correction. VCP contains special procedures for anonymous submissions and group 
submissions. 

• Audit Closing Agreement Program. Under Audit CAP. plan sponsors may avoid plan disqualification if the IRS 
discovers an operational, plan document, demographic. or employer eligibility error upon audit. 

Summary of EPCRS programs, including recent revisions 

The latest version of EPCRS incorporates changes related to correction of overpayments and employee elective deferral 
failures. but also includes the following changes: 

• Due to the elimination of the determination letter program for individually designed plans, the requirement to submit a 
determination letter application as part of an EPCRS correction. including a plan document failure, has been removed. 

• Individually designed plans are no longer required to have a "current" determination letter to use SCP, but instead, the 
term Favorable Letter for these plans has been revised to "a determination letter issued with respect to the plan." 

• The VCP user fees will no longer be included in the EPCRS Revenue Procedure. Instead, they will now be included in 
the annual revenue procedure regarding all user fees. 

• In the case of a failure to reach resolution regarding an anonymous submission, the IRS will no longer refund 50% of 
the applicable user fee. 

• The revised program adds a new rule for "egregious failures," under which the IRS reserves the right to impose a 
sanction that may be larger than the VCP user fee. For this purpose, an egregious failure would include any case in 
which the IRS concludes that the parties controlling the plan recognized that the action taken would constitute a 
failure and the failure either involves a substantial number of participants or beneficiaries or involves participants who 
are predominantly highly compensated employees. 

• The model VCP submission documents and acknowledgement letter have been removed from the EPCRS Revenue 
Procedure and replaced by model forms available on the IRS website. 

©2017, The Prudential Insurance Company of America, all rights reserved. 

Prudential, the Prudential logo, the Rock symbol, and Bring Your Challenges are service marks of Prudential Financial, Inc., and its related entities, registered 
in many jurisdictions worldwide. 

RSMH0B0 

2 



PENSION ANALYST May 2017 

A brief summary of the EPCRS programs, including recent changes, is provided below. For more information about a 
particular program, refer to the document titled IRS Employee Plans Compliance Resolution System (EPCRS) options. 

Self-Correction Program (SCP) 

SCP allows plan sponsors to correct operational errors without making a formal submission to the IRS. As a result, the plan 
sponsor does not request or receive approval of its correction method from the IRS. The IRS has assured plan sponsors that 
it will not disqualify a plan due to an error that has been corrected under SCP. 

Errors considered to be "insignificant" may be corrected under this program at any time without IRS review. "Significant" 
errors generally must be corrected by the last day of the second plan year following the plan year in which the error occurred. 
EPCRS lists factors that should be considered in determining whether an error is considered "insignificant" or "significant." 

In order to self-correct significant operational errors, the plan must have a favorable determination letter. A 403(b) plan 
generally will be treated as having a favorable letter if either: 

• The employer is an eligible employer and, on or before December 31, 2009 (or later date if the plan is established 
later), the employer adopted a written plan intended to comply with the final 403(b) rules, or 

• The employer failed to adopt a written plan timely, and files a VCP submission to correct the failure . 

Under the latest guidance, individually designed qualified plans are no longer required to have a "current" favorable 
determination letter to be eligible for a correction under SCP. Going forward, the favorable letter requ irement can be satisfied 
with an initial or subsequent determination letter. 

Certain errors (see details in document titled Errors and acceptable correction methods) may be corrected under SCP by 
adopting a retroactive plan amendment. 

Voluntary Correction Program (VCP) 

Plan sponsors may use VCP to correct operational errors, plan document errors, demographic errors, or employer eligibility 
errors. To use this program, the plan sponsor voluntarily discloses the error(s) to the IRS. The plan sponsor must also submit 
a proposed correction method and pay a correction fee. Once the IRS and plan sponsor agree on the appropriate correction, 
the IRS issues a Compliance Statement. The IRS may require a plan sponsor to sign and return the Compliance Statement 
within 30 calendar days. If this approach is taken and the Compliance Statement is not returned within 30 days, the IRS will 
close the VCP submission and the plan may be referred to Employee Plans Examination. 

In an anonymous ("John Doe") submission, the VCP procedures apply, but the plan sponsor is not identified in the submission 
itself. After the correction method is agreed upon in writing, the plan and plan sponsor must be identified within 21 calendar 
days from the date of the letter of agreement. 

All VCP submissions must include: 
• Form 8950, "Application for Voluntary Correction Program (VCP) Under the Employee Plans Compliance Resolution 

System (EPCRS)," and 
• Form 8951 , "User Fee for Application for Voluntary Correction Program (VCP) Under the Employee Plans Compliance 

Resolution System (EPCRS)." 

A VCP submission must also include a description of the failures , a description of the proposed methods of correction, and 
other procedural items. Historically, the IRS has provided model documents to help applicants satisfy these requirements. The 
model VCP forms (Form 14568 series of forms) required for submissions are now available on the IRS website. 
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PENSION ANALYST May2017 

The correction of Interim Amendment and Nonamender Failures must now be made by the date of submission . Corrective 
plan amendments required as a part of a VCP submission must be adopted no later than 150 days after the date of the 
compliance statement with special timing rules applicable to governmental plans. 

The IRS also removed the user fee schedule from the EPCRS Revenue Procedure. Instead, user fees , including exceptions, 
will be included in the user fee revenue procedure published by the IRS annually. In addition, in the case of a failure to reach 
resolution regarding an anonymous VCP submission, the IRS will no longer refund 50 percent of the applicable user fee. 

Audit Closing Agreement Program (Audit CAP) 

Under Audit CAP, if the IRS discovers operational, plan document, demographic, or employer eligibility errors while 
performing a plan audit, the plan sponsor may enter into a closing agreement rather than face plan disqualification. Since 
errors are not voluntarily disclosed, the IRS historically imposed a penalty that was a negotiated percentage of the amount of 
tax the IRS would collect upon plan disqualification. 

Under the new version of EPCRS, the penalty continues to be a negotiated amount, but is now based on facts and 
circumstances that include relevant factors related to the nature, extent, and severity of the failures . Sanctions will not be 
excessive, but will generally not be less than the applicable VCP user fee. The penalty may be reduced if correction is made 
before audit, even if that correction is made outside of the SCP or VCP. 

Specific errors and methods of correction under EPCRS 

In the EPCRS guidelines, the IRS provides a list of general correction principles that apply to all corrections. These guidel ines 
are described in the document titled General correction principles under EPCRS. In addition, the IRS provides specific 
correction methods that may be used to correct certain errors under some of the programs. 

The following errors may be corrected under SCP or VCP using the correction method(s) described in Appendices A and B of 
the EPCRS guidelines and the correction methods provided under EPCRS are deemed to be reasonable and appropriate 
methods of correcting a failure. 

• Failure to properly provide the minimum top-heavy benefit to non-key employees. 
• Failure to satisfy the ADP test, the ACP test, or the multiple use test (QNEC method or one-one method). 
• Failure to distribute elective deferrals in excess of the section 402(q) limit. 
• Exclusion of an eligible employee from contributions or accruals under the plan. 
• Failure of a 403(b) plan to satisfy the universal availability rule . 
• Failure to timely pay the requ ired minimum distribution (RMD) under section 401 (a)(9). 
• Failure to obtain participant and/or spousal consent for a distribution subject to the participant and spousal consent rules. 
• Failure to satisfy the defined contribution annual additions limit under section 415(c). 
• Vesting errors. 
• Failure to satisfy the defined benefit annual benefit lim it. 
• All overpayment errors. 
• Failure to apply the $200,000 (as indexed) compensation limit. 

The following errors may be corrected by a plan amendment under SCP or VCP. 

• Failure to apply the $200,000 (as indexed) compensation limit. 
• Hardship distribution and plan loan errors. 
• Inclusion of an employee who has not met the plan 's minimum age and service requ irements or who was included too 

soon due to an incorrect plan entry date. 
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The following errors may be corrected only under VCP. 

• Employer eligibility error. 
• Loan amount exceeding the maximum permissible amount ($50,000150% Limit). 
• Loan repayment period exceeds the maximum permissible repayment period. 
• Loans that do not meet the level amortization requirement. 
• Loan default errors. 

Descriptions of the correction methods allowed under the EPCRS programs for the above list of errors can be found in the 
document titled Errors and acceptable correction methods. Guidelines regarding the calculation of lost earnings for some of 
these correction methods can be found in the document titled Earnings adiustments for corrective contributions. 

Plan sponsor next steps 

Plan sponsors that discover operational, plan document, demographic, or employer eligibility errors either during the course of 
normal plan administration or as the result of a self-audit should review their EPCRS options with the plan's legal counsel. 

Plan sponsors that are interested in reviewing the details of EPCRS may access Revenue Procedure 2016-51, as well as 
related information through the IRS's website at http://www.irs.gov/Retirement-Plans/Correcting-Plan-Errors. 

Pens ion Analyst by Prudential Retirement 
The Pension Analyst is published by Prudential Retirement, a Prudential Financial business, to provide clients with information on current legislation and 
regulatory developments affecting qualified retirement plans. This publication is distributed with the understanding that Prudential Retirement is not rendering 
legal advice. Plan sponsors should consult their attorneys about the application of any law lo their retirement plans. 

Editor: Julie Koos (563)585-6811 
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