AGENDA
REGULAR MEETING OF THE CITY PLANNING AND ZONING BOARD
THURSDAY, FEBRUARY 1, 2018, AT 1:30 PM
COUNCIL CHAMBERS, CITY HALL, VERO BEACH, FLORIDA
I.

PRELIMINARY MATTERS
Agenda Additions and/or Deletions

II.

APPROVAL OF MINUTES
Regular Meeting - December 7, 2017

II.

PUBLIC COMMENT

III.

PUBLIC HEARING
[Quasi-judicial]
A Minor Subdivision Application Submitted by Michael Zorc for the
Subdivision of Land into 5 Lots Located at the Southwest Corner of 18th Street
and 2?111 Avenue (#SD18-000001)

IV.

PLANNING DEPARTMENT MATTERS

V.

BOARD MEMBERS' MATTERS
Consideration of Ordinance Authorized by Section 286.0115, F .S.  Requested
by E. Steven Lauer

VI.

ADJOURNMENT

ANY PERSON AGGRIEVED BY A DECISION OF THE PLANNING AND ZONING BOARD RELATIVE TO SITE PLAN APPROVAL MAY
WITHIN TEN DAYS AND IN ACCORDANCE WITH SECTION 64.08(j) FILE AN APPEAL WITH THE PLANNING DIRECTOR OF THE
CITY OF VERO BEACH. ANYONE WHO MAY WISH TO APPEAL ANY DECISION THAT MAY BE MADE AT THIS HEARING WOULD
NEED TO ENSURE THAT A VERBATIM RECORD OF THE PROCEEDINGS IS MADE THAT INCLUDES THE TESTIMONY AND
EVIDENCE UPON WHICH THE APPEAL WILL BE BASED.
ANYONE IN NEED OF SPECIAL ACCOMMODATIONS FOR THIS MEETING MAY CONTACT THE CITY'S AMERICANS WITH
DISABILITIES ACT (ADA) COORDINATOR AT 978-4920 AT LEAST 48 HOURS IN ADVANCE OF THE MEETING.
PUBLIC INVITED TO ATTEND

PLANNING AND ZONING BOARD MINUTES
THURSDAY, DECEMBER 7, 2017-1:30 PM
CITY HALL, COUNCIL CHAMBERS, VERO BEACH, FLORIDA
PRESENT: Chairwoman, Honey Minuse; Members: Lawrence Lauffer, Steven Lauer, John Carroll,
Robin Pelensky, and Alternate Member #2, Ken Daige Also Present: Planning and Development
Director, Tim McGarry; Assistant City Attorney, Kira Honse and Records Retention Specialist
Heather McCarty
Excused Absence: Richard Cahoy
I.

PRELIMINARY MATTERS
A)

Agenda Additions and/or Deletions

Ms. Kira Honse, Assistant City Attorney, said that she would like to add an item after the minutes.

II.

ELECTION OF OFFICERS
A)

Chairman

Mrs. Minuse nominated Mr. Lauffer for Chairman. Mr. Carroll seconded the motion.
Mr. Lauffer nominated Mrs. Minuse for Chairwoman. Mr. Lauer seconded the motion.
Mr. Carroll nominated Mr. Lauer for Chairman. Mrs. Pelensky seconded the motion.
Mrs. Minuse and Mrs. Pelensky voted for Mr. Lauffer.
Mr. Lauffer voted for Mrs. Minuse.
Mr. Carroll voted for Mr. Lauer.
Mr. Lauffer was appointed Chairman of the Planning and Zoning Board.

B)

Vice Chairman

Mrs. Pelensky nominated Mr. Carroll for Vice Chairman of the Planning and Zoning Board. There
were no other nominations. Mr. Carroll was unanimously appointed Vice Chairman ofthe Planning
and Zoning Board.

III.

APPROVAL OF MINUTES
A)

Regular Meeting - November 16, 2017

Mrs. Minuse made a motion to approve the minutes of the November 16, 2017 Planning and
Zoning Board meeting. Mr. Lauer seconded the motion and it passed unanimously.
Ms. Honse said that at the seats ofthe new members she placed a copy ofthe Florida Commission on
Ethics Guide to the Sunshine Amendment and Code ofEthics for Public Officers and Employees (on
file in the City Clerk's office). Also at their seats is the order of procedures for various hearings.
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She pointed out that the one for today's meeting is the one for applications to the Planning and
Zoning Board, handout A.

IV.

PUBLIC COMMENT

None

V.

PUBLIC HEARING

A)

[Quasi-judicial]
Site Plan Application Submitted by Kelly Construction &
Development Inc. for Construction of a 12,325 Square Feet
Aeronautical School/Office and Three 14,400 Square Feet Aircraft
Storage Hangars and Associated Site Improvements at 3300
Airport West Drive (#SP17-000008)

The Chairman read Site Plan Application #SPl 7-000008 by title only.
Mrs. Minuse said she has lived here for 30 years and travels these roads all the time so she is familiar
with them. She said it does raise some questions about the traffic impact study, but she has no bias
in this regard.
There were no other ex parte communications reported.
The Records Retention Specialist swore in staff and all the witnesses present for today's hearing en
masse.
Mr. Tim McGarry, Planning and Development Director, went over staffs report with the Board
members (attached to original minutes). He showed on the screen an aerial outlining the parcel
(attached to original minutes). Staff recommends approval ofthe site plan application subject to the
three (3) conditions. In addition, the Airport asked for more clarity on the fencing and gate
operations so they are asking that they submit a separate sheet that would show the fencing and gates.
Mrs. Pelensky asked if the fencing and gating is all compliant. Mr. McGarry answered yes.
Mrs. Minuse asked ifincluding the existing structure, was that the trigger for the traffic impact study.
Mr. McGarry answered no. He said any time you cross a certain threshold, such as 100 vehicles a
day, it automatically triggers the need for a traffic impact study.
Mr. Lauer asked where this property is located. Mr. McGarry showed on the map. He said it is at
the west end of the Airport, just across the street from the City's Transmission and Distribution
(T&D) building.
Mrs. Minuse asked ifthe ingress and egress would be coming off of 43rd Avenue and 26111 Street.
Mr. Carlos Halcomb, Airport Administrative Manager, said that both sides of Airport West Drive
come out onto 43rd Avenue.
Mrs. Minuse asked if there is going to be a demand to exit anywhere else. Mr. Halcomb answered
no.
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Mrs. Minuse said her concern is the amount of traffic that is going to be generated. She said where
43rd Avenue comes out onto SR 60 is a very difficult intersection. She asked ifthere are any plans to
do anything with that intersection. She asked where it is at with the Metropolitan Planning
Organization (MPO). Mr. McGarry said they are talking about widening 43rd Avenue up to 41st
Street, but that is a long way off. He said that this doesn't really add a lot of traffic during peak
times. He said there is a lot of capacity.
Mrs. Minuse commented that there is also a lot of bike traffic along those roads with students from
Flight Safety and also there is a hotel going up now so she is a little concerned about level of service.
She asked if they don't expect it to increase. Mr. McGarry answered that it meets the level of
service for the City.
Mr. Michael Jacquin, with Jacquin and Sons Construction, was here to represent the applicant. He
referred to the location map shown on the overhead. At the top left comer, there is a building there
where they are leasing space to do some training. He said the traffic that is currently being impacted
will continue to be the same. The students that they have and the traffic that they have are already in
place and have already been taken into account in the report. Mr. McGarry referred to figure (3) in
the traffic impact study (attached to the original minutes). He said it shows there is a ve1y small
impact.
Mr. Carroll asked if this traffic study is just for phase one (1) and, as phase two (2) and three (3)
come through, are they going to have another traffic study. Mr. McGarry answered that the traffic
study covers all three (3) phases. Mr. Jacquin agreed that it is concurrently for all three (3) phases.
He added that phases two (2) and three (3) will have minimal impact overall because those are
specifically just hangars.
Mr. Lauffer clarified that they are approving all three (3) phases. Mr. McGarry answered yes. He
added that is why they put the condition in there because normally their projects only run for a two
(2) year period, but they are going to be going past that so the easiest thing to do was to give it four
(4) years to run its course.
Mr. Carroll pointed out that in the introduction on page one (1) of the impact study, it said that the
study took into account the total build-out scenario for the most consecutive approach.
Mr. Lauer asked if the enrollment in the school is expected to be the same after this move. Mr.
Jacquin said the intent is to maintain what they have and potentially grow to some degree. He added
this is located on the west end ofthe airport so they are offthe beaten path from where Flight Safety
is which is more towards the south. He does not think they are impacting traffic in that respect.
Mr. Lauer asked ifphase one (1) is the construction ofthe academic building and then phases two (2)
and three (3) are the hangars. Mr. Jacquin said there are three (3) additional hangars proposed.
Phase one (1) is the school and one (1) hangar and phase two (2) is the second hangar and phase
three (3) would be the third hangar.
Mr. Lauer asked ifthe enrollment is going to be approximately the same, is the building the same
size, or is there more room for more capacity once they move from the rented space to the new space,
which would increase the traffic.
Mr. Jacquin thinks there is some room for built-in expansion, but to what extent, he is not sure. He
said the study breaks it down as far as traffic counts and it's in compliance as far as concurrency is
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concerned. He said staff is recommending approval based on that.
Mr. Lauffer said that it does breakdown the classroom size, with so many per classroom and how
many classrooms and that is all in the calculation, so the final number represents the additional
traffic counts from this expansion.
Mrs. Minuse brought up the fact that there are a lot ofbicycles on the roads in this area. She asked if
there is a provision for bicycles, or if there is a need for a provision for bicycles on Airport West
Drive. Mr. Jacquin did not know what code requires, but all oftheir students primarily dive vehicles
and they will not ride bicycles from the location to where they are living.
Mr. Lauffer asked if their traffic study considered bicycle traffic at this point. Mr. McGarry
answered no, it wouldn't unless there is some clear issue with it.
Mr. McGarry asked ifthere are any provisions for bike racks on the site. Mr. Jacquin said from what
he is gathering, the answer is no. He commented that is the not the intent of how it's going to be
used.
Mr. McGarry said they usually require a bike rack with every large parking space. He said that
would be an additional condition number four (4).
Mr. Daige asked ifa bike rack would then be a condition. Mr. McGarry answered yes, that they will
need to add that.
Mr. Lauffer asked ifthat would be located by the applicant. Mr. Mc Garry answered yes, but subject
to their (the City's) approval. He noted that the City owns the property.
Mrs. Minuse asked about the Landscape Specifications and the required and proposed on the
maximum number of trees replaced by Palm Trees. She asked why it is two (2) shy of what's
required. Mr. McGarry said that required means that's the maximum of Palm Trees you can use to
replace trees.
Mr. Jacquin explained that they mitigated what was required and they are only allowed to use a
certain tree and only so many of them. They have used two (2) less than that, but they are still
meeting the requirement.
Mrs. Pelensky referred to the location plan. She asked ifthe existing trees on the property are what
they are using for the relocated Live Oaks and Cabbage Palms. She asked ifthat big patch oftrees is
what they're moving. Mr. Lauffer asked are they taking the Palms on the site and moving them to
another location. Mr. Jacquin answered correct. He said right now, they are talking about phase one
(1) and those trees are going to be maintained at the beginning phases. He explained the intent is for
them to do phase one (1) and get that completed and then down the road, do the balance of the
phases, at which point, those trees would then be relocated.
Mr. McGarry pointed out they have to pull tree removal permits, which get approved
administratively.
Mrs. Pelensky brought up the cost to relocate an Oak Tree. Mr. McGarry agreed that it is pretty
expensive.
Mrs. Min use asked if Fish and Wildlife gets involved in this at all, referring to the foxes that live
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over at the Airport. Mr. McGany, answered no they would not on this property. He added that this
property has already been developed.
Mr. Lauffer opened and closed the public hearing at 2:01 p.m., with no one wishing to be heard.
Mrs. Minuse wanted to clarify they are talking about the three (3) staff recommendations, the fourth
one being the fencing and gates and the fifth was the addition of the bike rack.

Mrs. Minuse made a motion that they accept staff's recommendation and approve Site Plan
Application #AD17-000001. Mrs. Pelensky seconded the motion.
Mr. Lauffer clarified that the motion is that the Planning and Zoning Board find that the facts
presented and reviewed here are competent substantial evidence to grant the application except for
the four (items) that have already been stated.

The motion passed 5-0, with Mrs. Pelensky voting yes, Mr. Carroll yes, Mr. Lauer yes, Mrs.
Minuse yes and Chairman Lauffer yes.
VI.

DISCUSSION OF ANNUAL REPORT

Mr. McGarry said that they all have a copy ofthe Annual Report (on file in the City Clerk's office).
He said they are asking for the Board's approval.
Mr. Lauffer commented that this is a review that is done every year of what came under
consideration by this Board and what the results ofthose were. It is a culmination and is usually put
together mostly by the Planning Department with their oversight approval, which Mrs. Minuse has
done and she agrees that everything that's here is as concise as they know it to be. He said that it
then it gets presented to the Mayor.
Mrs. Minuse added that what she did do with Mr. McGany was to make sure they had the
information in there regarding their work on the Comprehensive Plan because that entered some
controversy. She said they worked very hard on it. After they finished it, it went to Council, which
is when the opposition came forward. She felt that some of their comments were very offensive.
She was asked to address Council on a number of occasions. She wanted to make sure that work
was included in the Annual Report as a matter of record.
Ms. Honse said that their report becomes a package with all the other Board's and Commission's
Annual Reports that goes to City Council.

Mr. Lauffer made a motion that they approve the Annual Report for submittal to the City
Council. Mr. Carroll seconded the motion and it passed unanimously.
Mr. Daige noted that he was here for most of the meetings and thinks that Mrs. Minuse captured it
very well.

VII.

PLANNING DEPARTMENT MATTERS

Mr. McGany reported that they have sent the Comprehensive Plan to the State. They received notice
from the State that they are going to get it back to them by January 21, 2018. This morning he
received notice from the State that they enjoyed reading their document and they liked the
presentation and are looking at it. He said there was a comment about some time periods that he
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might have to address. His problem is that there was a group ofpeople that were adamantly opposed
to horizon dates and that may be a tough thing to get over. He said he will discuss that with the State
and work with the department heads.
Mrs. Minuse asked if they would have it back January 21, 2018. Mr. McGarry answered yes but it
could be before that. He was told that there may be some Councilmembers that might want to do
more changes. He noted that he doesn't see any subsistent changes that are warranted to the
document.
Mrs. Minuse asked ifthey get it back January 21, 2018, is that where the 180-day deadline kicks in.
Mr. McGarry answered that is correct. He added hopefully they won't need the 180-day period of
time.
Mr. McGarry said that it looked like they would not be having a second meeting in December.

VIII.

BOARD MEMBERS' MATTERS

Mr. Lauffer thanked Mrs. Linda Hillman for her service on their Board.
Mr. Lauer commented that he is getting multiple copies of all the backup materials and requested
that they be sent just to his office and not also to his home.
Mr. Lauer said the other thing he had for discussion was a matter he has been talking to the City
Attorney about in the last couple weeks. Prior to the last meeting, he went to the site of the
applicant's property. He was told at the meeting that was an ex parte communication and may
prejudice his view of the project. He said that this project that came before him today was very
similar. He said he has very limited orientation as to where this property is located by looking at the
location map. He said it would be nice to be able to do some homework and be able to find out
where this property is located. He said there is a provision ofF.S. 286.0115 that allows City Council
to adopt an Ordinance that mirrors this Statute. He read from the Statute. He said that item 3), local
public officials may conduct investigations and site visits and may receive expert opinions regarding
quasi-judicial action pending before them, is what he is hanging his hat on. He was told that the
reason that this Statute does not apply to the Planning and Zoning Board is because this Statute has
not been adopted by City Council.
Ms. Honse said that it is her understanding that has been taken to City Council on more than one
occasion and they have determined that is not in the best interest of the City. She explained the
problem with the site visits is that their decision has to be based on competent substantial evidence
presented at the hearing. The information that they receive at a site visit cannot be used. And ifthey
use any part ofthat to base their decision on, they are subjecting the City to a challenge. That is why
they have not recommended doing site visits.
Mr. Lauer pointed out this is a current Statute that has been in existence since 1995 and it
specifically provides that as long as it's disclosed, a site visit is ex parte communication. He added
that he doesn't understand how it is communication at all.
Ms. Honse explained that it was in response to a court case and was an attempt to placate the ability
of elected officials to represent their constituents versus the developers coming in. She said she
could find out how many other communities have implemented this Ordinance. She pointed out that
the ones that she has worked with in the past have not adopted this because it does cause almost in a
6 12/07/17 P&Z

way more issues than what the Board is trying to resolve. She said they are trying to make sure that
the evidence that is used to decide the case is being obtained at the hearing and that all parties have
the opportunity to know what that evidence is.
Mr. Lauer suggested they bring it before the City Council again and ask them to adopt F .S. 286.0115.
He doesn't think they have to base all their decision on what they hear at a hearing. He said he
knows that on the site visit issue, if the whole Board went to the site together that would be a
problem. He also pointed out that a lot ofthe materials that have been sent to him, for example the
quasi-judicial review procedure, are 2011 documents and there has been a lot that has happened since
2011. He said there has been law that has interpreted F.S. 286.0115.
Mr. Lauer made a motion that they send this before City Council and see if they will approve
the adoption of F.S. 286.0115. Mr. Carroll seconded the motion.
Mr. Carroll brought up an example when he served on an unsafe structures Board. He said in the
beginning of his term, they did not have this Ordinance. He said they had people testifying about
structures. He said as an engineer, people were looking to him to say whether a structure is unsafe or
safe. As a Board, they went to City Council with this and it was agreed the general contractor and
the engineer should at least look at the project and the site to see what the problems were. He said it
was beneficial in the end to be able to go out there and make the determination. He doesn't see any
issues with someone driving by a site to get a feel for it. He said that is why he seconded the motion.
Mrs. Minuse said that she would like to have more information on this, but she does not think it is a
bad idea.
Mr. Lauffer explained he has mixed emotions. He said ifhe goes out and looks at something, he can
make a determination what he thinks, but the facts don't come fmward and he does not know what is
really happening there or where the property line is, for example, or the living conditions could
change his mind. When he is sitting here on the Board, all he hears is what he is supposed to hear.
What he sees at the site may prejudice him. But he also sees the merit of it. For example ifthere is
congestion there, they can make some thoughts about real congestion and intersections.
Mr. Lauer pointed out that ifthey read the history ofthe Statute and read the cases which he has been
reading, the reason you disclose your site visit or ex parte communication at the beginning of the
hearing is to give the applicant or the person that feels that your perception is not reality, the
opportunity to ask questions. There is a mechanism in the Statute that says you have to disclose at
the beginning of the hearing that you looked at the site. He doesn't see it would do anything but
protect them as a Board, as opposed to just flying by the seat of their pants without any Statute to
guide them.
Mr. Daige said that what he likes is that with Planning and Zoning Board matters, they could go out
with their own eyes and look at the site and what's going on around the site. He said ifthey speak to
anyone or have anyone with them, it's in the Statutes that they have to disclose that. If they don't
and it's found out, then they violated the law. He would like before the City Council moves on this,
that they take a look at other cities and counties and see who has adopted it and if there have been
any suits and if so, what types of suits. If not too much has been done with it and it works to the
benefit to the city or the county, he sees good in this ifthey could go out and look at a site with their
own eyes. The Statute says ifyou go there, you disclose that and the applicant knows that. He does
not see too much harm in this and thinks it may be beneficial in the long run.
Mrs. Minuse said the only problem she has is that they are all not going to be coming to the meeting
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with the same amount of information. She said someone might have a benefit, or not, from having
been to the site and making their own opinion. She added that right now, they sit here and have the
same amount of information and are questioning the applicant and the staff regarding that and they
are coming from the same place. That is the part that she has caution over.
Mr. Daige said he hears that loud and clear. He said when he was not on the Board and was on the
receiving end, he came before the Board and also the City Council. He said it was unfortunate, but
there were a lot of things going on around the site that was really hard to express to them and they
had to go with the evidence before them. The neighborhood issues didn't play out well. As far as
the disclosure, the Board member can say they went to the site and the other Board members can ask
what they saw or didn't see. If you're not an engineer, you cannot make comments like the structure
is strong enough or it can carry a load. But your eyes can look at something and see ifit doesn't look
so good without giving a professional opinion. He added that an engineer can go out there with their
background can tell. He said it is a way that they can bring their eyes back to the meeting so the
other Board members will know. He added that they can either choose to accept it or reject it.
Mrs. Minuse said for the years that she has been sitting here, everything is weighed on substantial
and competent evidence. She said that has been the by-work of everything they have been doing.
She agreed with Mr. Lauffer in that going to the site, she may have an emotional response to what
she is seeing and how could she interpret that correctly so that everybody here knows what she's
seen.
Mrs. Pelensky said it is difficult not to see some sites just in their own daily activities. Some cases
may come before them where they live next door or down the street or do business with their
neighbor. She clarified they would have to disclose that at the beginning ofthe hearing. Ms. Honse
answered yes, they would need to disclose that. She said what you go past on day to day business is
not necessarily a site visit. They are just going about their business because they are not going there
for the specific purpose of what's going to be going in there. It is a small community so there are all
kinds of issues that get raised with this. For example, how close proximity they are to some places
might raise ethics issues. She said a smaller community that is built out does provide more pitfalls
and issues. If this Board votes that way, they will take it to the City Council to see what they want to
do. She added that it would not just apply to this Board, but to all the Boards and Commissions.
Mrs. Pelensky commented that everybody else who is connected with any.hearing like this has the
opportunity to go to the site. The public has an opportunity to come here and make a public
comment after going to the site. Everybody has that opportunity, but those sitting on this Board.
Mr. Daige said when they do these quasi-judicial hearings, the Board as it sits has to look at the
substantial evidence. He thinks going forward, if the vote is there to explore this, he would be in
favor oftaking a look at it and seeing if it's beneficial. His hope is ifthey move it forward, they look
at some other communities that have adopted this and take a look at the suit issue and see ifit works
against them.
Mrs. Minuse said that is a little bit ofher concern because one of the cautions they have with quasi
judicial is there is a period of time where the applicant or someone can appeal their decision and
during that time, they can't talk about it. They are really held to a legal standard and she would like
all of them to be coming from the same place. She said she needs more information.
Mr. Lauffer said he doesn't know how to interpret this from a legal position. He agreed they should
table this and let Mr. Lauer and Mr. Coment figure out what's best and he will follow suit after that
as opposed to having some opinion he can't substantiate very well.
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Mr. Lauer commented that they have had that dialogue over the last week.
Ms. Honse asked Mr. Lauer to provide the cases he's been reading because she's only seeing a
couple of cases. If he could provide those, they could take a look at them. In her experience, there
have not been a lot of cases on this particular matter. They generally talk about what is competent
substantial evidence and the bias ofthe decision maker. She said they're not specific to this Statute.
Mr. Lauer said he found an interesting one by Stetson Law School that discusses in pretty great detail
and talks about F.S. 286.0115 and how municipalities that have adopted this are getting past the
Snyder case. He said the commentators all agree that this was placed into the Statutes as a way to
protect cities, as opposed to being a way to cause further litigation.
Mr. Lauer commented that there are all kinds ofways that you can disqualify somebody who's sitting
on this Board. He said if someone comes up to them and says they have something coming before
them, that can keep them from being able to vote. Ms. Honse said that wasn't necessarily true. They
would just need to say that they can't discuss it with them.
Mr. Lauer added that they also could be sent a letter to be disqualified. Ms. Honse said that would
not disqualify them. She explained it is presumed to be a level of bias which then can be rebutted,
which is why they have everyone say in the beginning ifthey have had ex parte communication. She
explained the mere interaction in not going to totally disqualify them. She said as soon as a Board
member sees what the letter is about, they need to just fold the letter up and give it to the Clerk.
Also if they get a phone call, they would just say they cannot discuss it.
Mr. Daige said he likes the idea to table this to get some more information. After that, ifthe Board
feels the san1e way as a whole, at least they will have the information in front of them to make a
good solid recommendation to take to City Council. He would like to read the Statute through and
do some more research.
Mr. Lauffer said if the Board agrees that they should table this, he would ask Mr. Lauer to be the
responsible one to bring it back up again to their attention.
Mr. Lauer said he would withdraw his motion and give the Board time to do their investigation and
think about it.
Ms. Honse said they could have it as an agenda item for their next meeting and any backup materials
that Mr. Lauer could provide or the City could provide would be included in the package.
Mrs. Minuse asked ifthere was anything further on the denial ofthe site plan application from their
last meeting.
Mr. McGarry answered nothing further, other than the applicant is re-doing it.
Mrs. Minuse asked if it remains a quasi-judicial item for them. Ms. Honse answered yes.

IX.

ADJOURNMENT

Today's meeting adjourned at 2:40 p.m.

Ihm
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DEPARTMENTAL CORRESPONDENCE

TO:

Chairman Larry Lauffer and Planning
and Zoning Board Members

FROM:

Timothy J. McGarry, AIC~//
Director of Planning and Dr/~ment

DATE:

January 17, 2018

SUBJECT:

Minor Subdivision Application for Property
Located at the Southwest Corner of
18th Street and 27th Avenue

Overview
The attached application is a re-submittal of a previous subdivision application that was denied
by the Planning and Zoning Board due to errors in the information submitted. The two unplatted
lots are zoned R-1 and comprise 1.84 acres. An existing residential structure occupies the
smaller of the two lots. Attached is an aerial showing the two lots.
Staff Analysis
The Planning and Development and Public Works Departments reviewed the proposed minor
subdivision application pursuant to Section 72.14 of the Code. The five proposed lots meet the
lot size and width of lots in the R-1 zoning district that requires a minimum lot size of 7,500
square feet and lot width of 75 feet. The lots sizes range from 15,783 square feet to 17,457
square feet. Lot widths range from 96.50 feet to 159.7 feet.
The staff made a major omission in reviewing the initial application. The proposed subdivision
application is not subject to Section 70.14 (c) as the two parcels are not located within a platted
subdivision. Therefore, the subject application is not subject to the minimum lot and width
requirements of that section.
The applicant submitted a School Impact Analysis Form to the School District for concurrency
review. It was approved by the School District indicating that school capacity was available.
Therefore, the staff finds that the proposed subdivision meets and exceeds the requirements for
subdivision of land in the R-1 zoning district.
Recommendation
The staff recommends approval of the minor subdivision application subject to the approval of
the cover sheet by the City Surveyor and City Attorney.
TJM/tf
Attachments

Preliminary Plat Application
City of Vero Beach Planning and Development Department
P.O. Box 1389, Vero Beach, FL 32961-1390

(772) 978-4550 - Fax (772) 778-3856
E-mail: www.planningr@covb.org - Website: www.covb.org

Date Received - - - i - _ _{I. . . l; 1?- - - - - 
Applicant

Application #_.....;s=-·_,,,b"'--'-1

Mr. Michael Zorc

Telephone 772-633-3416
Fax

Address
Owner

_-_o_o_o_o o

1701 27th Avenue; Vero Beach, FL 32960
Same as Applicant

------

Telephone - - - - - - - 
Fax

S~~~oo_S_o_u_~_w_e~s_t_oo_r_M_r_o_f_1_&_h_S_tr_e_~_&_n_t_h_A_v_~_u~e-;•~------------

~t~

APPIJa Signature

1-1-11
Date

FOR OFFICIAL USE
Existing Zoning:

Minimum Lot Size:

Size of Plat (Acres):

Number of Lots:

1SDO
5

Four (4) copies of the application and attachments must be completed and filed with the City
Planning and Development Department, City Hall, Vero Beach, Florida 32960.
The following attachments must accompany the application:
1. Preliminary plat with all information as required by Chapter 70 ofthe Vero Beach Code
of Ordinances.
2. If applicant is other than the owner, a sworn statement of authorization.
3. Copy of owner's deed.
4. A check, money order or cash in the amount ofthe required fee payable to City ofVero
Beach.
Fee:
Minor N/A
Major _ _ __
*Subject to additional advertising fees
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PLAT BOOK

Z-OAKS SUBDIVISION
BEING A REPLAT OF A PORTION OF TRACT 16, SECTION 3, TOWNSHIP 33 SOUTH, RANGE 39 EAST PER PLAT BOOK 2,
PAGE 25 OF THE PUBLIC RECORDS OF ST. LUOE COUNTY (NOW INDIAN RIVER COUNTY), FLORIDA,
CITY OF VERO BEACH, INDIAN RIVER COUNTY, FLORIDA.
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CERTIFICATE OF TITLE INFORMATION FOR THE FILING OF A SUBDIVISION IN
THE CITY OF VERO BEACH OR UNINCORPORATED INDIAN RIVER COUNTY
THIS IS TO CERTIFY THAT A SEARCH OF THE PUBLIC RECORDS OF INDIAN RIVER
COUNTY, FLORIDA, ON THE LAND DESCRIBED BELOW REVEALS THE FOLLOWING
INFORMATION:

I

LEGAL DESCRIPTION:

>

THE NORTH HALF OF THE NORTH HALF OF THE EAST TWENTY ACRES OF TRACT SIXTEEN, SECTION THREE, TOWNSHIP THIRTY THREE
SOUTH, RANGE THIRTY NINE EAST, AS THE SAME IS DESIGNATED ON THE LAST GENERAL PLAT OF LANDS OF THE INDIAN RIVER FARMS
COMPANY, AS FILED FOR RECORD IN THE OFFICE OF THE CLERK OF CIRCUIT COURT IN AND FOR SAINT LUCIE COUNTY, FLORIDA.
SUBJECT ALSO TO THE REQUIREMENTS OF THE CITY OF VERO BEACH AS TO THE EAST TEN FEET THEREOF FOR STREET PURPOSES.

u.i

<!
:t:

I

EXISTING LIENS AND ENCUMBRANCES
1. ALL TAXES HAVE BEEN PAID AS REQUIRED BY SECTION 197.192, FLORIDA STATUTES

R;

w
>
<!
:t:

16TH STREET

SHEET _I_OF _2_

u.i

17TH STREET

>

<!
:t:

SECTION..2._ TWP. __& S., RAMGE ...l2._ E.

::::
N

>

BEGINNING AT THE NORTHEAST CORNER OF TRACT 16 IN SECTION 3, TOWNSHIP 33 SOUTH, RANGE 39 EAST, ACCORDING TO THE PLAT
OF THE INDIAN RIVER FARMS COMPANY AS FILED FOR RECORD IN THE OFFICE OF THE CLERK OF THE CIRCUIT COURT IN AND FOR ST.
LUCIE COUNTY FLORIDA NOW LYING AND BEING IN INDIAN RIVER COUNTY, FLORIDA; RUN SOUTH ALONG THE EAST LINE OF SAID TRACT
85 FEET TO A POINT OF BEGINNING; THENCE WEST PARALLEL WITH THE NORTH LINE OF SAID TRACT 140 FEET; THENCE SOUTH
PARALLEL WITH THE EAST LINE OF SAID TRACT 75 FEET; THENCE EAST PARALLEL WITH THE NORTH LINE OF SAID TRACT 140 FEET; AND
THENCE NORTH ALONG THE EAST LINE OF SAID TRACT 75 FEET TO THE POINT OF BEGINNING.

THIS SEARCH IS UP TO AND INCLUDING AUGUST 29, 2017.

DEDICATION
KNOW ALL MEN BY THESE PRESENTS, THAT, MICHAEL J.
ZORC ANO JODI L. ZORC, HUSBAND AND WIFE, BEING
THE OWNERS IN FEE SIMPLE OF THE LANDS DESCRIBED
AND PLATTED HEREIN, AS: Z-OAKS SUBDIVISION
BEING IN THE CITY OF VERO BEACH, INDIAN RIVER
COUNTY HAVE CAUSED SAID LANDS TO BE SURVEYED
AND PLATTED AS SHOWN HEREON AND DO HEREBY
DEDICATE AS FOLLOWS:

"'
N

J.OCATION MAP
NOT 'J'O SCALE

PARCEL2:
THIS CERTIFICATE IS MADE FOR THE PURPOSE OF FURNISHING THE INFORMATION
REQUIRED FOR THE FILING OF THE ABOVE REFERENCED SUBDIVISION PLAT IN
ACCORDANCE WITH THE PROVISIONS OF CHAPTER 177.041 OF THE FLORIDA STATUTES
AND THE REQUIREMENTS OF THE CITY OF VERO BEACH OR UNINCORPORATED INDIAN
RIVER COUNTY LAND DEVELOPMENT CODE. IT HAS BEEN PREPARED EXPRESSLY FOR THE
APPROPRIATE GOVERNING BODY AS DEFINED IN CHAPTER 177.071(FS) AND IT IS NOT
TO BE RELIED UPON BY ANY OTHER GROUP OR PERSON FOR ANY OTHER PURPOSE.

'-

>

17TH STREET

PARCEL 1:
MORTGAGE HOLDER
(NONE)

l-SITE

>

<!

"'

N

u.i

>

>
.;
ALSO DESCRIBED IN OFFICIAL RECORDS BOOK 1996, PAGE 886 AS FOLLOWS:

RECORD TITLE OWNER
MICHAEL AND JODI ZORC

18TH STREET

"'

THE EAST 1/2 OF THE NORTH 1/2 OF THE NORTH 1/2 OF THE EAST 20 ACRES OF TRACT 16, SECTION 3, TOWNSHIP 33 SOUTH, RANGE 39
EAST AS THE SAME IS DESIGNATED ON THE LAST GENERAL PLAT OF LANDS OF THE INDIAN RIVER FARMS COMPANY, AS FILED FOR
RECORD IN THE OFFICE OF THE CLERK OF THE CIRCUIT COURT !N AND FOR ST. LUCIE COUNTY, FLORIDA, NOW LYING AND BEING IN
INDIAN RIVER COUNTY, FLORIDA.

Ulm Sl'RIZT

-

""""".,_,

LESS AND EXCEPTING FROM THE ABOVE DESCRIPTIONS, THE EAST 40 FEET AND THE NORTH 25 FEET THEREOF FOR RIGHTS OF WAY.

""'"'

ALSO,

J

,<
~

LESS AND EXCEPT THE WEST 25 FEET THEREOF AS RECORDED IN OFFICIAL RECORDS BOOK 1482, PAGE 447 OF THE PUBLIC RECORDS OF
INDIAN RIVER COUNTY, FLORIDA.

BARRY G. SEGAL, P.A.
BY: _ _ _ _ _ _ _ _ _ _ __
(PRINT NAME)

CERTIFICATE OF DEDICATION
KNOW ALL MEN BY THESE PRESENTS, THAT, MICHAEL J. ZORC AND JODI L ZORC,
HUSBAND AND WIFE, BEING THE OWNERS IN FEE SIMPLE OF THE LANDS DESCRIBED AND
PLATTED HEREIN, AS: Z-OAKS SUBDIVISION
HEREBY DEDICATE SAID LANDS AND PLAT FOR THE USES AND PURPOSES THEREIN
EXPRESSED AND DEDICATE ALL PUBLIC UTILITY EASEMENTS AS DESCRIBED HEREON TO
THE CITY OF VERO BEACH, INDIAN RIVER COUNTY FOR THE PERPETUAL USE OF THE
PUBLIC.

~

CERTIFICATE OF APPROVAL
CITY OF VERO BEACH PLANNING & ZONING BOARD
THIS IS TO CERTIFY THAT ON
THE FORGOING PLAT WAS APPROVED BY THE
PLANNING AND ZONING BOARD CHAIRMAN, CITY OF VERO BEACH, INDIAN RIVER COUNTY, FLORIDA.

~

ZCffnCR-1

fi

DATE

n.u·Rt.

~

1) THE TEN FOOT WIDE PUBLIC UTILITY EASEMENTS
SHOWN HEREON ARE DEDICATED IN PERPETUITY TO THE
CITY Of VERO BEACH AND INDIAN RIVER COUNTY FOR
THE CONSTRUCTION, INSTALLATION, MAINTENANCE ANO
OPERATION Of PUBLIC UTILITIES INCLUDING BUT NOT
LIMITED TO POTABLE WATER, ELECTRIC, TELEPHONE AND
CABLE TELEVISION SERVICES; PROVIDED, HOWEVER, NO
SUCH CONSTRUCTION, INSTALLATION, MAINTENANCE,
AND OPERATION OF CABLE TELEVISION SERVICES SHALL
INTERFERE WITH THE FACILITIES AND SERVICES OF AN
ELECTRIC, TELEPHONE, GAS, OR OTHER PUBLIC UTILITY.
IN THE EVENT A CABLE TELEVISION COMPANY DAMAGES
THE FACILITIES OF A PUBLIC UTILITY, IT SHALL BE
SOLELY RESPONSIBLE FOR THE DAMAGES.

~1

Z~R-1

i!f

rt.U:R\.

BY: _ _ _ _ _ _ _ _ __
HONEY MINUSE
ATTEST: CITY CLERK

ZOfflNCll-f

APPROVED AS TO FORM AND LEGAL SUFFICIENCY

"""'

I

~R-1

rt.Ir. RI.

ZOii!!!() MAP
TAMMY K. BURSICK

WAYNER. COMENT, C:TY ATTORNEY

NOT TO SCALE

IN WITNESS WHEREOF, MICHAEL J. ZORC AND JODI L ZORC HAVE CAUSED THESE
PRESENTS TO BE SIGNED THIS_ _ _ DAY OF _ _ _, 2017.
ACKNOWLEDGMENT AS TO CERTIFICATE OF DEDICATION
BY: _ _ _ _ _ _ _ _ _ __
MICHAEL J. ZORC

WITNESS: _ _ _ _ _ _ _ _ _ __
(PRINT NAME)

THE FOREGOING INSTRUMENT WAS ACKNOWLEDGED BEFORE ME THIS
~ 2017, BY MICHAEL J. ZORC AND JODI L ZORC.

DAY OF

WITNESS:_ _ _ _ _ _ _ _ _ __
(PRINT NAME)

BY: _ _ _ _ _ _ _ _ _ __
JODI L ZORC

WITNESS: _ _ _ _ _ _ _ _ __

(SEAL)
NOTARY PUBLIC
PERSONALLY KNOWN _ _~OR PRODUCED_ _.
TYPE OF IDENTIFICATION PRODUCED: _ _ _ _ _ _ _ _ _ _ _ _ __

CERTIFICATE OF APPROVAL BY THE CITY MANAGER
THIS IS TO CERTIFY THAT ON-----~ THIS PLAT WAS APPROVED BY THE CITY
MANAGER, QTY OF VERO BEACH, FLORIDA

(PRINT NAME)
WITNESS: _ _ _ _ _ _ _ _ __

BY: _ _ _ _ _ _ _ _ _ __
MICHAEL J. ZORC

(PRINT NAME)

WITNESS:._ _ _ _ _ _ _ _ __

CITY MANAGER

(PRINT NAME)
WITNESS:. _ _ _ _ _ _ _ _ _ _ __
CITY SURVEYOR'S CERTIFICATE

(PRINT NAME)

COVENANTS, RESTRICTIONS, OR RESERVATIONS AFFECTING THE OWNERSHIP OR USE OF
THE PROPERTY SHOWN ON THIS FINAL PLAT ARE FILEO IN OFFICIAL RECORDS BOOK
_ _ _ PAGE NO. _ _.

BY: _ _ _ _ _ _ _ _ _ __
JODI L. ZORC

THIS PLAT OF Z-OAKS SUBDIVISION HAS BEEN REVIEWED BY THE UNDERSIGNED
PROFESSIONAL SURVEYOR AND MAPPER EMPLOYED BY THE CITY OF VERO BEACH, WHO HEREBY
CERTIFIES THAT THIS PLAT CONFORMS TO THE REQUIREMENTS OF PART 1, CHAPTER 177,
FLORIDA STATUTES; AND THAT SAID LAND IS LOCATED IN THE CITY OF VERO BEACH, INDIAN
RIVER COUNTY, FLORIDA.

WITNESS:._ _ _ _ _ _ _ _ __
(PRINT NAME)
WITNESS: _ _ _ _ _ _ _ _ __
(PRINT NAME)

NOTICE: NO BUILDINGS, CONSTRUCTION, TREES OR SHRUBS WILL BE PLACED IN
EASEMENTS WITHOUT THE CITY OF VERO BEACH APPROVAL
NOTICE: ROUTINE MAINTENANCE (E.G. MOWING) OF EASEMENTS SHALL BE THE
RESPONSIBILITY OF THE LOT/ PROPERTY OWNER(S) AND NOT THE CITY OF VERO
BEACH.
NOTICE: PROPERTY OWNERS ARE PROHIBITED FROM PLANTING CARIBBEAN FRUIT FLY
AND OTRUS GREENING HOST PLANTS AS SPECIFIED HEREON AND ARE REQUIRED TO
REMOVE THE SAME IF ANY EXIST: CATTLEY GUAVA, COMMON GAUVA, LOQUAT, ROSE
APPLE, SURINAM CHERRY, CHINESE BOX ORANGE, AND ORANGE JASMINE.

STATE OF FLORIDA, COUNTY OF INDIAN RIVER
I, CLERK OF CIRCUIT COURT OF INDIAN RIVER COUNTY, FLORIDA, DO HEREBY CERTIFY THAT I HAVE
EXAMINED THIS PLAT OF Z·OAKS SUBDIVISION, AND THAT IT COMPLIES WITH ALL THE
REQUIREMENTS OF CHAPTER 177 OF THE LAWS OF FLORIDA. THIS PLAT WAS FILEO FOR RECORD
TH!S_ _DAY OF
, 2017, AND RECORDED ON PAGE _ _ OF PLAT BOOK _ _ IN THE
OFFICE OF THE CLERK OF THE CIRCUIT COURT OF INDIAN RIVER COUNTY, FLORIDA.
JEFFREY SMITH, CLERK OF COURT & COMPTROLLER

THIS PIAT. AS RECORDED IN ITS GRN'HIC FORM. IS THE
OFFICIAL DEPICTION OF THE SUBDMDED UWDS DESCRIBED
HEREIN AND WILL IN NO CIRCUMSTANCES BE SUPPUWTED IN
AUTHORITY BY ANY OTHER GRN'HIC OR DIGITAL FORM OF THE
PLAT.

BY:. _ _ _ _ _ _ _ _ _ __

THIS INSTRUMENT PREPARED BY:

1835 20TH STREET
VERO BEACH, FL 32960
DATE PREPARATION: 10/19/17

REVISED: 11/16/17

DATE: _ _ _ _ _ _ _ _ __

DEPUTY CLERK OF CIRCUIT COURT,
INDIAN RIVER COUNTY, FLORIDA

THERE MAY BE ADDITIONAL RESffilCTIONS THAT ARE NOT
RECORDED ON THIS PIAT THAT MAY BE FOUND IN THE PUBUC
RECORDS OF THIS COUNJY.

STEVE CARTECHINE, LS489S
INDIAN RIVER SURVEY, INC.

DAVID R. GAY
FLORIDA PROFESSIONAL SURVEYOR AND MAPPER
CERTIFICATE #5973

CLERK'S CERTIFICATION

CITY OF
VERO BEACH
CLERK OF COURT
PREPARED BY:

INDIAN RIVER SURVEY INC.
PROFESSIONAL SURVEYING AND MAPPING
CERTIFICATE OF AUTHORIZATION No. LB 7545
1835 20TH STREET, VERO BEACH, FLORIDA 32960
PHONE (772) 569-7880 FAX (772) 778-3617

CLERK OF THE
CIRCUIT COURT

CITY SUR'/EYOR

SURVEYOR

0000

(DATE)

CERTIFICATE OF SURVEYOR
KNOW ALL MEN BY THESE PRESENTS, THAT THE UNDERSIGNED, BEING A LICENSED AND
REGISTERED PROFESSIONAL SURVEYOR AND MAPPER, DOES HEREBY CERTIFY THAT ON
- - - - - -  HE COMPLETED THE SURVEY OF THE LANDS AS SHOWN IN THE
FOREGOING PLAT; THAT SAID PLAT IS A CORRECT PRESENTATION OF THE LANDS THEREIN
DESCRIBED AND PLATTED OR SUBDIVIDED; THAT PERMANENT REFERENCE MONUMENTS HAVE
BEEN PLACED, EACH P.C.P., ALL LOT AND TRACT CORNERS HAVE BEEN SET AS SHOWN
THEREON AS REQUIRED BY PART 1, CHAPTER 177, FLORIDA STATUTES AND SUBDIVISIONS AND
PLATTING, CHAPTER 913; AND THAT SAID LAND IS LOCATED IN THE CITY OF VERO BEACH,
INDIAN RIVER COUNTY, FLORIDA.
DATED _ _ _ _ _ __

STEVE CARTECH!NE, LS #4895
STATE OF FLORIDA

NOTES:
1.) PERMANENT REFERENCE MONUMENTS, "P.R.M.," HAVE
BEEN SET IN COMPLIANCE WITH CHAPTER 177, FLORIDA
STATUTES, AS AMENDED.
2.) EACH P.C.P. HAS BEEN SET UNDER THE DIRECTION
AND SUPERVISION OF THE SURVEYOR JN COMPLIANCE
WITH THE LAWS OF THE STATE OF FLORIDA AND
ORDINANCES OF THE CITY OF VERO BEACH.
3.) ALL LOT CORNERS HAVE BEEN SET UNDER THE
DIRECTION AND SUPERVISION OF THE SURVEYOR IN
COMPLIANCE WITH THE LAWS OF THE STATE OF FLORIDA
AND ORDINANCES OF THE CITY OF VERO BEACH.
4.) BEARINGS SHOWN ARE BASED ON THE ASSUMPTION
SOUTH LINE OF THE NORTH 1/2 OF THE NORTH 1/2 OF
THE EAST 20 ACRES OF TRACT 16 BEARS N89"47'30"W.
S.) THIS PLAT IS LOCATED WITHIN FLOOD ZONE "X" PER
FLOOD INSURANCE RATE MAP 12061C0243H DATED
DECEMBER 4, 2012.
6.) THE HORIZONTAL COORDINATES SHOWN HEREON ARE
BASED ON THE STATE PLANE COORDINATE SYSTEM,
FLORIDA EAST ZONE, NAO 83/2011.

PLAT BOOK

Z-OAKS SUBDIVISION
PAGE

BEING A REPLAT OF A PORTION OF TRACT 16, SECTION 3, TOWNSHIP 33 SOUTH, RANGE 39 EAST PER PLAT BOOK 2,
PAGE 25 OF THE PUBLIC RECORDS OF ST. LUCIE COUNTY (NOW INDIAN RIVER COUNTY), FLORIDA,
CITY OF VERO BEACH, INDIAN RIVER COUNTY, FLORIDA.
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LOT 1

SO.FT. 15,842.68
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I
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I
I

LOT 5
SO.FT. 17457.75
ACRES:0.400

60.0o;

LEGEND
® DENOTES PERMANENT REFERENCE MONUMENT (PRM) SET 4"x4" CONCRETE

MONUMENT (UNLESS OTHERWISE NOTED) STAMPED "PRM LB 7545"
• DENOTES LOT CORNER SET IRON ROD AND CAP (UNLESS OTHERWISE
NOTED) STAMPED "LB 7545"
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OF TRACT 16
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LOT 4
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40.00"
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E - EASTING
EL. - ELEVATION
FND - FOUND
N - NORTHING
ORB - OFFICIAL RECORDS BOOK
P.U.E - DENOTES PUBLIC UTILITY EASEMENT
PG - PAGE
SQ.FT. - SQUARE FEET

NOTES:
1.) PERMANENT REFERENCE MONUMENTS, "P.R.M.," HAVE BEEN SET IN
COMPLIANCE WITH CHAPTER 177, FLORIDA STATUTES, AS AMENDED.
2.) ALL LOT CORNERS HAVE BEEN SET UNDER THE DIRECTION AND
SUPERVISION OF THE SURVEYOR IN COMPLIANCE WITH THE LAWS OF
THE STATE OF FLORIDA AND ORDINANCES OF THE CITY OF VERO BEACH.
3.) BEARINGS SHOWN HEREON REFER TO STATE PLANE COORDINATES
FLORIDA EAST ZONE, NAD83, 2011 ADJUSTMENT AND WERE
ESTABLISHED BY DERIVING A GRID BEARING OF N89°47'30"W ALONG
THE SOUTH LINE OF THE NORTH 1/2 OF THE NORTH 1/2 OF THE EAST 20
ACRES OF TRACT SIXTEEN, SECTION THREE, TOWNSHIP THIRTY THREE
SOUTH, RANGE THIRTY NINE EAST.
4.) THIS PLAT IS LOCATED WITHIN FLOOD ZONE "X" PER FLOOD
INSURANCE RATE MAP 12061C0243H DATED DECEMBER 4, 2012.
5.) THE HORIZONTAL COORDINATES SHOWN HEREON ARE BASED ON
THE STATE PLANE COORDINATE SYSTEM, FLORIDA EAST ZONE, NAO
83/2011.
6.) BENCHMARK ELEVATIONS SHOWN ARE BASED ON NORTH AMERICAN
VERTICAL DATUM OF 1988.

!

i

~
!
i
!
3 t)2

l~l

INDIAN RIVER SURVEY INC.
PROFESSIONAL SURVEYING AND MAPPING
CERTIFICATE OF AUTHORIZATION No. LB 7545
1835 20TH STREET, VERO BEACH, FLORIDA 32960
PHONE (772) 569-7880 FAX (772) 778-3617

THIS PLAT, AS RECORDED IN ITS GFIN'HIC FORM, IS
THE OFFICIAL DEPICTION OF THE SUBDMDED LANDS
DESCRIBED HEREIN AND WILL IN NO CIRCUMSTANCES
BE SUPPLANTED IN AUTHORITY BY ANY OTHER
GRAPHIC OR DIGITAL FORM OF THE PLAT.
THERE MAY BE ADDITIONAL RESTRICTIONS THAT ARE
NOT RECORDED ON THIS PLAT THAT MAY BE FOUND
IN THE PUBUC RECORDS OF THIS COUNTY.

THIS INSTRUMENT PREPARED BY:
STEVE CARTECHINE, LS4895
INDIAN RIVER SURVEY, INC.
1835 20TH STREET
VERO BEACH, FL 32960
DATE PREPARATION: 10/19/17
REVISED: 11/16/17

Sec. 70.14. - Plat approval criteria; minimum lot size; and final plat certification.
(a)

Except preliminary and final plats for a platted-over subdivision, all approved preliminary and
final plats shall meet the following criteria:
(1)

Be consistent with the pertine;nt goals, policies, and objectives of the comprehensive
plan;

(2)

Comply with all applicable provisions of this chapter and pa rt 111, land development
regulations of this Code including the requirements of chapter 76, concurrency
management system;

(3)

Be compatible with established development patterns and be able to be adequately
supported by public or private facilities, utilities and street systems;

(4)

Not create lots that are unbuildable due to noncompliance with the wetlands
regulations of part Ill, land development regulations of this Code and the wetlands
goals, objectives, and policies of the comprehensive plan;

(5)

Comply with the minimum lot size and dimensional standards of part Ill, land
development regulations of this Code, except as modified by subsection (c) below, if
applicable; and

(6)
{b)

Comply with the statutory requirements of F.S. ch. 177.

All approved preliminary and final plats for a platted-over subdivision shall meet the
following criteria:
(1)

Comply with criteria {a)(1) through {a)(4) and (a)(6) above; and

(2)

Comply with the approved site plan pursuant to part Ill, chapter 64 of this Code.

(c) The subdivision of existing platted lots or lots of records in an approved subdivision within a
single-family residential zoning district shall meet the following requirements in addition to
the criteria in subsection (a) above:
(1)

No resulting lot shall be smaller than the average lot width and lot area of existing
platted lots located within 300 feet of the lots to be subdivided that are located within
the same subdivision and zoning district. The existing platted lots that are to be
subdivided shall be included in this calculation of the average minimum lot width and
lot area.

(2) Any existing platted lots under a single unity of title occupied by principal residential
structure and accessory uses and structures occupying more than one lot within a
single-family residential zoning district shall for the purposes of this chapter and (c)(1)
above be considered as one lot. Any division of the lot shall require that any newly
created lots conform to {c)(1) above. For purposes of section 61.06 of this Code, the
resulting lots in a R-1 zoning district shall meet the requirements for a new subdivision.
(d)

All approved final plats shall require certification by the city surveyor that the plat conforms
to F.S. ch. 177.

(Ord. No. 2013-08, § 2, 4-16-2013; Ord. No. 2014-03, § 2, 1-21-2014)

Time Srarnp Received:
School Impact Analysis Fonn
(For Residential Proj ~ts Only)
Instructions: Submit one_copy of completed application, location map. and applicable fee for each new residential
proj ect or building permit rcquiri'ng a detennination of school capacity to the applicable local government.
[ ] Conditional School Capacity Availability Detcnnination

[x] School Capacity AvailnbilityDeterminntion
Type ofApplication Request:

[] Request for Exemption (Le. egc restricted communities)

Project Information
Project Name: 18th Street & 27th Avenue Plat 
Municipality (if applicable): _ _ _ _ _ _ _ _ __
Parcel ID#~ (auach1separate sheet for multiple parcels): 33-39-03-00001-0160-00003.0

Location/Address ofsubject property: 1701 27th Avenue; Vero Beach, FL 32960
(Attach vicinity location map - with Closest Major Jntersection)
Ownership/Cnntact Information

Owner/Contract PurchascrName(s): _ _M_r_. _M
_i_c_h_a_el_Z_o_r_c_______________
Agent/Conte.ct Person: _S~a__
m e_a_..
s-''---'--'--e
own _._r.___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
(If agent or contBct infonnation is completed the District wi!F forward aU information to that person)
Mailing address: 1701 27th Avenue: V ero Beach ,. FL 32960
Telephone#: 772-569-3467

Development I nformation

Current Land Use
Designation

RL

Proposed Land Use
Designation

Current Zoning

R-I

Proposed Zoning

RL

R-1
SF: 4

I Proposed # Dwelling units,
; by type•: 4
I

TII:

MF: (rental)
Condo:

• Show only the # of units for this epplicntion not the total for the development
I hereby certify the statements
herewith ere true and correct to

y

·on contained in this application ~ith any E.ttllchments submitted
owlcdgc.
Date

['0 - \ 0 - \

7

·····························································································••ft
Date Planning Staff Sent to School Board:

~--~-~-~

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
For School District Use Q nly (Capacity Availability Determination)
School Capacity Available: _ \../"'"
_ School
Capacity Not Available: _ _ Exempt:_ _
s

lo )1;., / r1
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Tuesday, October 10, 2017

Indian River County School District
School Concurrency Availability Determination

Project Name: 18th Street & 27th Avenue Plat

Project Unit Yield By Type of School

Date Received: 10/10/17

Yield

Case Number:

Single

0.189

Builder Name: Mr. Michael Zorc

Single

0.097

Single

0.123

Location:

1701 27th Avenue
Vero Beach, FL 32960
Parcel ID#
33390300001016000003.0

Elem

Mid

High

1
0

0

Project Planned Units:
#Single Family

4

# Multi-Family:

0

#·Townhomes:

0

# Apartments:

0

Applicant: Mr. Michael Zorc
Contact: Mr. Michael Zorc
1701 27 1h Avenue
Vero Beach, FL 32960
772-569-3467 - phone

Additiona l
Information:

School Service Area
Boundary (SSAB)

Glendale ES
Storm Grove MS
Vero Beach HS

Current
Capadty

I

Programmed
Capacity

612
1244
2918

0
0
Q.

I

Total
Capacity

Current
Enrollment

612
1244
2918

599
938
2938

I

I

Vested

Demand

0
0
0

Total
Demand

599
938
2938

Available
Capadty

Project
Demand

13
306

1

0

0

0

This letter is in response to a Conditional S'chool Capacity Availability Determination Request for the Project 18th
Street & 27t1i Avenue Plat. This Project is located in SSAB for Glendale Elementary School, Storm Grove Middle
School, and Vero Beach High School.

The SSAB does have sufficient space available to accommodate the

students projected to be generated from this project.
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Text
[*931] INTRODUCTION
After some grotmdbreaking years throughout the 1980s and 1990s, land use law in Florida has seen a slow down in dramatic
legal developments. The last few years have solidified established principles through continued application to new fact
patterns. The end of the last decade saw a number of courts apply existing law at the fmthest boundaries of existing principles.
Some encroaching inconsistencies are beginning to call for Florida Supreme Court consideration or legislative adjustment, but
in great part, the cases have produced predictable results based on known standards. Perhaps the newest development is judicial
expectation that the land use community readily will understand and properly apply the legal principles in this field. 1
Thus, it is incumbent on the land use practitioner to have a ready command of established principles that will enable him or her
to advise a client on how to accomplish the following:
[*932] 1. identify and initiate the correct procedural course for the client, whetheI legislative, quasi-judicial, or
executive;
2. plan for those facts that the client must prove in the forum of choice;
3. plot a course of activity that adheres to the linlitations of the chosen forum; and
4. sustain the desired decision under judicial review, 'vhethcr in the appellate courts or in original proceedings.
Both the comts and the legislature have fashioned fairly complex procedural requirements for reaching land use decisions in
each category of decision-making. In the comprehensive planning area, for example, statutes prescribe detailed procedural
requirements for seeking relief. Failure to meet the statutory requirements may cause a party to forfeit a case brought under the

1 See e.g. Atkin v. Tittle & Tittle, 730 S.2d 376, 378 (Fla. Dist. App. 3d 1999) (affirming a legal malpractice award against a real estate
attorney when the jmy found negligence in the attorney's failure to investigate sufficiently existing zoning restrictions on property purchased
by the client).
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statute or perhaps to lose a hard-won plan amendment 011 grounds unrelated to the merits ofthe change. In zoning decisions, the
courts continue to refine strictures governing quasi-judicial processes. Failure to adhere to those principles can undo well
deserved victories or leave even a prevailing client exposed to long-tenn risk of loss.
The following discussion is designed to show how the courts are applying established principles to new fact patterns. These
recent case law developments will reveal how courts across Florida interpret and apply existing land use principles and what
they expect from practitioners in this area who represent property mv11ers, governments, or neighborhood or civic interests.
I. SELECTING THE RIGHTFORUM

The critical threshold decision in seeking a land use approval is detennining whether the land use decision at hand is quasi
judicial, quasi-legislative, or executive/administrative. That choice will set the course for all future local government
proceedings and judicial review. Because the decision-making process and the scope of judicial revievv are so markedly
different for these functions, identifying at the outset the con·ect process for seeking approval and for sustaining it against
challenge is crncial for the practitioner. It is a costly enor to go through the local government public hearing process, and one
or more levels of appellate review, only to learn [*933] that the wrong process has been selected and that the appellate colllts
are without jurisdiction to sustain the decision or to aftord relief. 2 Conversely, bringing an improper original action to
challenge a quasi-judicial decision may waste time and resources and, worse, may foreclose a timely request for appellate
review. 3
Selecting the proper fornm depends on careful analysis of the essential character of the gove111mental decision being made, not
the outer trappings, such as prior notice of and public participation in the decision-making process, the specificity of facts
presented, or the number of persons or size of land parcels involved. 4 Regardless of the stage in which a decision is reached
or the decision's potential impact, policy formulation or refomrnlation always is a legislative function. 5 In contrast, applying
already formed policy to particular facts can be only adjudicative. 6 The straightforward implementation of policy decisions
previously reached, without the need for the exercise of discretion, is likely to be executive or administrative. 7 To put the
matter to the test, one can ask whether the local government is establishing a standard by which other, subsequent decisions
will be made (a legislative function), whether it is reaching a judgment call decision by applying external standards that already
exist to specific facts (a quasi-judicial function), or whether the local government is approving a near-automatic
implementation [*934] of established policy without the significant exercise of discretion (an executiveiadministrative
function). 8

1

See e.g. City of Jacksonville Beach v. Coastal Dev. ofN. Fla.. Inc., 730 S.2d 792, 792-793 (Fla. Dist. App. lst 1999) (reversing the circuit
comt's grant of relief for lack of certiorari jurisdiction over small-scale comprehensive plan amendments).

3

E.g. Am. Riviera Real Est. Co. v. City of Miami Beach, 735 S.2d 527, 528 (Fla. Dist. App. 3d 1999) (requiring dismissal of a suit for
declarato1y and injunctive relief because the city's quasi-judicial decision was subject only to certiorari review and no petition for such review
had been timely filed).
4

See Bd. of Cotmty Commrs. of Brevard County v. Snyder, 627 S.2d 469, 474 (Fla. 1993) (stating that "it is the character of the hearing that
dcte1mines whether or not board action is legislative or quasi-judic.ial"); Coral Reef Nurseries, Inc. v. Babcock Co., 410 S.2d 648, 652 (Fla.
Dist. App. 3d 1982), rev'd in part on other grounds, Nordqvist v. Nordqvist. 586 S.2d 1282 (Fla. Dist. App. 3d 1991) (stating that the
character ofthe hearing determines the classification).
5

Snyder, 627 S.2d at 474.

6

Id.; Kahana v. City ofTampa, 683 S.2d 618, 619-620 (Fla. Dist. App. 2d 1996) (application for rezoning to allow sale of alcohol at specific
site was not legislative simply because of the significant number of persons who potentially would be in1pacted by an approval).

E.g. Broward County v. Nareo Realty, Inc., 359 S.2d 509, 510 (Fla. Dist. App. 4th 1978) (a ministerial task to approve plat where statutory
requirements were satisfied).

7

s E.g. Hernando County v. Leisure Hills, Inc., 689 S.2d 1103, 1104 (Fla. Dist. App. 5th 1997) (decision sought "was more legislative than
judicial"); Machado v. Musgrove, 519 S.2d 629, 632 (Fla. Dist. App. 3d 1988) (holding that a "zoning action is an exercise of legislative
power to which a reviewing comt applies the ... 'fairly debatable test"').
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Case law in recent years has afforded some shortcuts through this analysis. For example, land use law practitioners by now
have a clear, general understanding that future land use planning is a legislative, not a quasi-judicial, function. 9 Of even
longer standing is the general principle that zoning decisions by local governments are quasi-judicial in nature. 10
Among the most significant recent developments is a new, and so far unifom1, line of cases from the district courts of appeal
holding that small-scale comprehensive plan amendments are legislative in nature. Afartin County v. Yusem 11 left for future
consideration the question whether small-scale amendments would be found more in the nature of a quasi-:iudicial (policy
application) or legislati\'e (policy fonnulation) decision. 12 As the appellate coluts applied the standards announced in Yusem,
each found the land use decisions before them to be legislative. 13 In Fleeman v. City of St. Augustine Beach, 14 the cou1t
reasoned that
even a small-scale development amendment requires a legislative, policy decision. Although it is true that the amount of
land involved in the proposed amendment in this case is small, it is also true that the location of the land, on a major
thoroughfare, close to the ocean, and perhaps near environmentally sensitive land, surely implicates important policy
concerns which are better left to the legislative body, with lin1itedjudicial review. 15
[*935) A few months later, the First District Court of Appeal applied similar reasoning in City of Jacksonville Beach v.
Coastal Development ofNorth Florida, Incorporated. 16 There, the cou1t ruled:
It seems to us that all comprehensive plan amendment requests necessarily involve the fotmulation of policy, rather than
its mere application. Regardless of the scale of the proposed development, a comprehensive plan amendment request will
require that the governmental entity detennine whether it is socially desirable to reformulate the policies previously
formulated for the orderly future growth of the community. This will, in tum, require that it consider the likely impact that
the proposed amendment would have on traffic, utilities, other services, and future capital expenditures, among other
tlrings.... Such considerations are different in kind from those which come into play in considering a rezoning request.
17

Both the Fleeman and City ofJacksonville Beach decisions also recognized that a contrary approach would add confusion to
the very legal issue that the supreme court sought to put to rest in ·Yusem. As the Fleeman court observed, ''How small must the
parcel be? HO\v many other people must be affected?" 18

9

Ma1tin County\'. Yusem, 690 S.2d 1288, 1293 (Fla. 1997); Thomas v. Suwannee Cotmty, 734 S.2d 492, 494
1999).

11.

1 (Fla. Dist. App. 1st

10 Snyder, 627 S.2d at 474.
11

690 S.2d 1288 (Fla. 1997).

12

Id. at 1293 11. 6.

13

E.g. Minnaugh v. County Commn. of Broward County, 752 S.2d 1263, 1265-1266 (Fla. Dist. App. 4th 2000); Pahn Springs Gen. Hosp.,
Inc. v. City of Hialeah Gardens, 740 S.2d 596, 596 (Fla. Dist. App. 3d 1999); Coastal Dev. ofN. Fla. hie., 730 S.2d at 794; Fleeman v. City
of St. Augustine Beach, 728 S.2d 1178, 1180 (Fla. Dist App. 5th 1998).
14

728 S.2d 1178 (Fla. Dist. App. 5th 1998).

15

Id. at 1180.

16

730 S.2d 792, 794 (Fla. Dist. App. 1st 1999).

ti

Id. (emphasis iu original).

18

728 S.2d at 1180.
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The Third District Court of Appeal followed the reasoning in those two cases in Palm Springs General Hospital, Incorporated
v. City ofHialeah Gardens. 19 The coutt also joined in ce1tifying to the Florida Supreme Comt the question whether all small
scale plan amendments are legislative in nature, calling for de novo rather than ce11iorari review. 20
TI1c Fomth District Court of Appeal recently followed the lead of the other three courts. In Minnaugh v. County Commission of

Broward County, 21 the comt agreed that decisions on small-scale amendments are legislative and joined the other district
couits in certifying the question to the Florida Supreme Court. 22

The strong opinions of the appellate cou1ts in this area suggest that the more flexible legislative procedural requirements will
apply [*936} to the small-scale plan amendment decision-making process. However, the prudent practitioner should keep in
mind that a small-scale amendment request that is travelling along the same path as a joint rezoning request may be placed at
risk by an advocate's failure to observe the requirements of the quasi-judicial process. The strictures on ex parte
communications in the quasi-judicial process, for example, may be applicable in a setting in which the small-scale amendment
addresses exactly the same property and inlpacts as the rezoning request.
Other types of local government decision-making call for similar ftmctional analysis before a decision is made about filing a
challenge. A challenge to the facial validity of a zoning regulation, for example, must be raised in an original proceeding due to
the regulation's legislative character. 23 Even though the controverted issue may arise in the context of an individual zoning
application, the facial validity oft11e tmderlying regulation may not be attacked in the context of a quasi-judicial proceeding or
in any appeal that follows. 24 111e courts are clear that an applicant may not seek relief under procedures established by a
regulation and later claim that the ve1y procedures that the applicant invoked were unconstitutional or otherwise invalid. 25
Advisory decisions of local boards also call for care. Often adviso1y boards are established to review and conunent on proposed
developments. These boards do not make any final or binding decision approving or rejecting an application for development,
but only render focused or expert advice to the final decision-making body. Examples of such boards include advisory
architectural and design review boards. Although their legal role is linlited to an adviso1y capacity, these boards, by virtue of
their members' expe1tise or the political significance of the matters on which they advise, frequently exe1t a powerful influence
on the ultinlate decision.
Nonetheless, the recommendation by an advisory board is not a final, quasi-judicial decision reviewable through appellate
certiorari. The appellate rules call for finality in the orders to be reviewed. Rule 9 .100(c) expressly established rendition of the
quasi-judicial order as the date from which the appellate deadline for [*937] filing a petition is measured. 26 Rendition, in
tum, is defined as the event that occurs "when a signed, \Vritten order is filed with the clerk of the lower tribunal." 27 Because

19

740 S.2d 596, 596 (Fla. Dist. App. 3d 1999) (affinning the circuit comi's dismissal of a petition for certiorari challenging a small-scale
plan amendment).
20

Id.

21

752 S.2d 1263 (Fla. Dist. App. 4th 2000).

22

Id. at 1265-1266.

Nostimo~ Inc. v. City ofCleanvater, 594 S.2d 779~ 782 (Fla. Dist. App. 2d 1992); Hitt v. Polk County Bd. ofCo\mty
415, 417 (Fla. Dist. App. 2d 1991).

23

14

Nostimo, 594 S.2d at 782.

2s Id.;
26
27

Hirt~

578 S.2d at 417.

Fla. R. App. P. 9.IOO(c) (2000).
Id. at R. 9 .020(11)(2000).

Conunrs.~ 578 S.2d
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advisory reconunendations are not "orders" allowing or denying development and are not filed with the clerk of the board as a
pemrnnent record of the final decision, such advisory recommendations are not appealable. 28
IL ESTABLISHING A FACTUAL FOUNDATION FOR THE LAND USE DECISION
A. TI1e Burden of Proofin a Quasi-judicial Case
The Florida Supreme Court, in Board of County Commissioners of Bremrd County v. Snyder,
enunciated the evidentiary burden in a quasi-judicial land use case.

29

plainly and succinctly

Upon consideration, we bold that a landowner seeking to rezone property has the burden of proving that the proposal is
consistent ·with the comprehensive plan and complies with all procedural requiremenrs ofthe zoning ordinance. At this
point, the burden shifts to the governmental board to demonstrate that maintaining the existing zoning classification with
respect to the property accomplishes a legitimate public purpose. In effect, the landowners' traditional remedies will be
subsumed within this rule, and the board will now have the burden of showing that the refusal to rezone the property is not
arbitrary, discriminatory, or unreasonable. If the board canies its burden, the application should be denied. 30
This simple statement of the law imposes substantial obligations on land use law practitioners, with potentially enormous
consequences for their clients. These obligations fall upon the applicants' counsel, counsel for objecting parties, and
government counsel. Failure or inability to marshal or present the requisite [*938} evidence will not only have direct
consequences for the particular application at hand, but may also affect future use of the property that is the subject of the
application (through, for example, the doctrine of administrative res judicata, local limitations periods barring refiling of
applications, or claims for inverse condemnation). It is therefore critical to understand what these burdens of proof require.

1. The Applicant's Burden
First, applicant's counsel must address the local comprehensive plan's requirements, by identifying all provisions pertinent to
the application, including textual provisions, and then by gathering the requisite evidence to establish consistency. \Vith a view
toward possible future appeal, the practitioner must bear in mind the strict scrutiny standard of revie\v for consistency
established by J.Vluchado ''· lvfusgrove 31 and adopted in Snyder. 32 Once established by facts on the record and accepted by
the local governing body, consistency with the local plan can be defended in a future judicial challenge. Conversely, failure to
establish a record demonstrating consistency 1v:ith the comprehensive plan provides an ample basis for reversal, even when the
zoning code lacks relevant criteria upon which to deny an application. 33
The applicant's obligation to establish consistency with the comprehensive plan is a continuing one at every stage of
development approval. Even where a city council had given final zoning approval allowing a mb.:ed-use project, the applicant
who subsequently requested a site plan approval for the project was again required to prove consistency for the development.
At the hearing on the site plan request, the city council found that the applicant lrnd not continued to show that the mixed-use
project would be consistent as it was located on land marked in the plan for a single type use. A newly elected council rejected
the site plan. On ce1tiorari review, the circuit comt reversed, finding that the issue of consistency [*939] had been decided

28

In extreme :instances of ilTeparable injmy arising from an advisory board's decision-making, an extraordina1y \VTit may be sought in the
circuit corni under the comt's 01iginaljmisdictio11. Id. at R. 9.030(c)(3) (2000). Also, interlocuto1y revie\v may be sought before the appellate
comi il1 a nruww class of specified matters, pursuant to Rule 9.130. Id. at R. 9.130(a)(3) (2000).
29

627 S.2d 469 (Fla. 1993).

30

Id. at 476 (emphasis added).

31

519 S.2d 629: 632 (Fla. Dist. App. 3d 1988).

3~

627 S.2d at 475.

33

See e.g. Buck Lake Alliance, Inc. v. Bd. of County Comnu-s. of Leon County, 765 S.2d 124, 127 (Fla. Dist. App. 1st 2000) (applicant
must prove consistency with explicit plan prm,isions--goals, objectives and policies--not with ordinances in1plementing the plan provisions);
Frrutldin County v. S.G.I. Ltd., 728 S.2d 1210, 1211 (Fla. Dist. App. 1st 1999) (affirming local gove1mne11t's dete1mination that a proposed
development was inconsistent with the comprehensive plan because there was evidence that development could hru.m a nearby oyster bed).
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previously when the project's zoning was detennined. The Third District Court of Appeal reversed the circuit com1 decision,
holding that each and eve1y development plan was required to be consistent with the comprehensive plan. 34 No deprivation
of due process occtll1'ed under that scenaiio. 35
The proper forum for challenging consistency remains less than completely clear. Although Florida Statutes Section 163.3215
purports to be the exclusive avenue for challenging consistency, a prndent practitioner will be prepared for consistency
challenges either on certiorari review or in original actions under the statute. 36 Because standing to bring a Section 163.3215
action is often a cloudy issue, 37 it may be in the interest of both the applicant and the objector to contest the matter of
consistency at the quasi-judicial stage and on certiorari review rather than to endure lengthy and expensive litigation only to
find out that the objector lacks standing to bring an original action. TI1ese factors, too, command strict attention to evidentiaiy
detail at the quasi-judicial stage.
After establishing consistency with the comprehensive plan, the applicant must next present evidence that the application
satisfies the substantive requirements of the local zoning ordinance for the particular type of zoning relief sought. TI1is
requirement means that [*940] the applicant or applicant's counsel must review the local code and applicable case law
carefully to detennine the specific requirements of the particular zoning requests at hand. Snyder endorsed, and did not
abrogate, regulat01y requirements for the approval of variances, rezonings, unusual uses, special exceptions, special pennits,
and indeed, the full panoply of potential local zoning actions. 38 Establishing consistency with the local comprehensive plan
simply will not carry the day alone. 39
On appellate review, the courts still enforce local code requirements by searching the record for the applicable criteria and for
evidence to sustain the decision under those criteria. 40 Perhaps the most unpredictable evidentiary burdens for the applicant

34

Village of Key Biscayne'· Tesaums Holdings, Inc., 761S.2d397, 398 (Fla. Dist. App. 3d 2000).

3s

Id.

36

See Buck Lake Alliance, 765 S.2d at 127 (declining to apply the doctrjne of collateral estoppel because the particular questions of plan
consistency had never been raised at the public hearing level aud leaving open the prospect that consistency issues raised at the quasi-:iudicial
level can be addressed finally on certiorari review).

37

Compare e.g. Parker v. Leon County, 627 S.2d 476, 479 (Fla. 1993) (Section 163.3215 action available only to "third-pa1iy intervenors,"
not landowners); Fla. Rock Props. v. Keyser, 709 S.2d 175, 177 (Fla. Dist. App. 5th 1998) (neither prope1ty ownership, business ownership,
nor individual's quality of life in the jurisdiction was sufficient to grant standing rn1der Section 163.3215); Bal Harbom· Village v. City ofN.
Miami, 678 S.2d 356, 361 (Fla. Dist. App. 3d 1996) (Section 163.3215 claim was bruTed for failure to meet a strict statut01y tinle deadline)
with e.g. Buck Lake Alliauce, 765 S.2d at 128 (must plead failure to comply \vith the procedural require!llents of Section 163.3215 to sustain
a defense based on faihu·e to comply); Putna!ll County Envtl. Council, Inc. v. Bd. of County Conunrs. of Putnam County, 757 S.2d 590, 594
(Fla. Dist. App. 5th 2000) (granting standing to environmental group to challenge the consistency of building a public school on p1-i\-ate
property); Educ. Dev. Ctr., Inc. v. Palm Beach County, 751 S.2d 621, 623 (Fla. Dist. App. 4th 1999) (requiring verification of preliminary
complaint by only one plaintiff so long as the local govenuuent is infonned of all pmties to the proposed Section 163.3215 action and of the
basis for their concerns); Thomas, 734 S.2d at 498 (holding that a prematme Section 163.3215 action by concemed neighbors should not have
been dismissed by the circuit comt, but rather abated m1til requisite statuto1y tin1e passed for filing the complaint).
3s

627 S.2d at 475.

39

Miami-Dade County v. Walberg, 739 S.2d 115, 117 (Fla. Dist. App. 3d 1999) ("Although a zoning change may be consistent with the
comprehensive plan., the landowner is not presmnptively entitled to such use. Additionally, a prope1iy owner is not entitled to relief by
proving consistency alone when the board action is also consistent with the comprehensive zoning plan.").

~0

E.g. Windward Marina, L.L.C. v. City of Destin, 743 S.2d 635, 638-639 (Fla. Dist. App. 1st 1999) (observing that a local govemmer1t's
land use decisions must "be based on specific criteria set fo1th in its duly enacted land use regulations" and finding that the city had a
sufficient reason to deny a proposed marina development m1der the "nuisance" criterion in its code, when tl1e proposed marina would pose a
risk to the safety of the boating public at the location requested); City of Jacksonville v. Taylor. 721 S.2d 1212, 1214 (Fla. Dist. App. 1st
1998), rev. denied, 732 S.2d 328 (Fla. 1999) (rever·sing the circuit comt's grant of certiorari when the lower cmut e1rnneously rnled that the
graining of prior variances near the application site required the city to grm1t the application at hand; the circuit court instead should have
considered the criteria in the city's zoning code).
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come with "planned developments"--negotiable zoning districts that· afford professional zoning and planning staff considerable
discretion in interpreting and applying the relevant zoning code provisions regulating such developments. An applicant seeking
zoning approval in one of these categories will do well to remember that the cou1ts defer to professional staff to interpret the
provisions of the zoning code in the first instance and will reverse only when the interpretation is found to be "clearly
erroneous." 41
Occasionally, special land use regulato1y requirements outside the local zoning code necessitate submission of evidence
different from the usual fare. Federal regulation of the telecommunications field, for example, posed some novel requirements.
The United [*941] States Telecommunications Act of 1996 42 proscribes the introduction of evidence relating to certain
environmental concerns in connection with the presence of telecommunication towers in a community. The Act further
prohibits discrimination between telecommunication service providers in the granting of land use approvals and also prohibits
43
creating a pattem of land use decisions that prevent the provision of personal wireless services in a co1m11unity.
44
Furthennore, the Act requires that any land use decision be made on the basis of a written record.
If, however, these federal
requirements are met, the local land use authority remains empowered to issue decisions based on applicable zoning
regulations. 45
In presenting the applicant's case, appropriate evidence must be collected to overcome any potential legal bars to the
application, such as the doctrine of administrative res judicata. 46 Another potential bar to an application or subsequent
challenge is the doctrine of exhaustion of administrative remedies. That doctrine requires a party wishing to preserve any
argument to present it at the earliest opportunity and to continue to advance the argument through all stages of the proceeding.
47

Recent case law confirms that establishing a case for estoppel against the local land use authority sufficient to require the
granting of a zoning approval is very difficult. 48
[*942] 2. The Objectors' Burden
Objectors and their counsel must marshal evidence to show the converse of the applicant's case. Additionally, objectors must
carefully observe the need to prove standing--the cornerstone of their right to present any case at all. The appellate courts still

41

Las Olas Tower Co. v. City of Ft. Lauderdale, 742 S.2d 308, 312 (Fla. Dist. App. 4th 1999) (finding zoning staffs interpretation of the
city's variable setback requirements of the cenn·al business zoning overlay district to be reasonable, although the applicant could not know
precisely what the setback requirements would be before submitting proposed plans).
42

47 U.S.C. § 332(c)(7)(B)(iv) (Supp. 1998).

43

Id. § 332(c)(7}(B)(i).

44

Id. § 332(c)(7)(B)(iii).

4s

See e.g. Riverside RoofTmss, Inc. v. Bd. of Zoning App. of the City of Palatka, 734 S.2d 1139, 1142 (Fla. Dist. App. 5th 1999) (holding
that the "statute does not obviate the need to comply with local govenunental requirements").

E.g. Miller v. Booth, 702 S.2d 290, 291 (Fla. Dist. App. 3d 1997) (affirming county commission's factual detennination that the present
application was sufficiently like the prior application and that the circumstances were sufficiently unchanged since the prior application, tllat
doctrine of administrative res judicata should bar present application): but see Shalimar Pointe Owners Assn. v. J1\.1J/Bayclub, Inc., 745 S.2d
1129, 1130 (Fla. Dist. App. 1st 1999) (holding that appellate litigation over issuance of a building pennit was not barred by collateral
estoppel where prior litigation did not involve the identical parties or anyone in privity with the present litigants).

46

47

E.g. Sarasota Comity v. Kemper, 746 S.2d 539, 541 (Fla. Dist. App. 2d 1999) (reversing circuit court's grant of cetiiorari on grotmds that
had not been raised at the administrative proceeding below); Citrus Comity Y. Fla. Rock Indus., Inc., 726 S.2d 383, 387 (Fla. Di.st. App. 5th
1999).
4s

See City of Miami Beach v. S. Beach Ocean Parcel, Ltd., 1998 \VL 842790 at *l (Fla. Dist. App. 3d Dec. 2. 1998) (reversing the trial
cou1t's iltjunction against the city, thus preventing the application ofrepeatedly revised zonil1g regulations).
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observe the requirement that a party seeking to prevent or overtum a zoning action must show an interest greater than the
general public's interest at large. 49
3. Local Government's Burden
The local government decision-making body typically does not present evidence, but rather, at the time of decision, must comb
the record of the public hearing for facts to suppo1t approval or denial. If there are facts to suppo1t either approval or denial, the
local government is vested with discretion to approve the application, approve less than that which was requested, or deny the
application. so All that need be shown on appeal is that the record contains substantial competent evidence to supp01t
whatever altemative was chosen. 51 In the absence of any facts to establish that a particular [*943] decision accomplishes
any legitimate public purpose, that decision cannot withstand appellate challenge. 52
B. Sub5iantial Competent Evidence
To sustain a zoning decision on appeal, the record must include evidence of sufficient quality and quantity to demonstrate that
the comprehensive plan and zoning code criteria have been met. The standard for that quantum and nature of evidence has long
been known as the "substantial competent evidence" standard. 53 Much discussion in the last several years has centered on what
kind of evidence is substantial and competent enough to sustain a decision on appeal. Long ago the Florida Supreme Court
defined substantial competent evidence as
such evidence as will establish a substantial basis of fact from which the fact at issue can be reasonably infelied. We have
stated it to be such relevant evidence as a reasonable mind would accept as adequate to support a conclusion. 54
Several recent cases have addressed specific fonns of oral and documentary eYidence often sought to be introduced at zoning
hearings.

l. Lay Testimony
Some reluctance to rely on lay citizen testin1ony seems to have arisen in the years following City ofApopka v. Orange County,
55 which held that zoning decisions cannot be based on citizens' "wishes" or on a public opinion poll unsubstantiated by any

49

E.g. Renard v. Dade County, 261S.2d832, 837 (Fla. 1972): Kem Y.11iami-Dade Cmmty, 766 S.2d 1080, 1080-1081 (Fla. Dist. App. 3d
2000) (disappointed zoning applicant who lost by a tmanimous nine to zero vote of the comity commission lacked standing to challenge the
ordinance imposing a supemiajority vote provision); Wi.11grove Ests. Homeowners Assn. v. Paul Cmtis Realty, Inc .. 744 S.2d 1242, 1244
(Fla. Dist. App. 5th 1999) (granting neighboring homeowners associations sta11ding to paiticipate in certiorari review ofthe cotmty's denial of
the zoning application where member residents lived in close proximity to the proposed development); Messett v. Cohen, 741 S.2d 619, 622
623 (Fla. Dist. App. 5th 1999) (holding that a claim of an "obstructed view'' was an insufficient basis to grant standing to a neighboring
prope1ty owner who sought to challenge the zoning staffs iute1pretation of regulations without granting notice or ai1 opportimity to be heard
on the issue); City of Sarasota v. Windom, 736 S.2d 741, 743-744 (Fla. Dist. App. 2d 1999) (finding that plaintiffs lacked interest sufficie11tly
different in kind from the public at large to give them standing to challenge the city's installation of traffic controls on city streets and
observing that some remedies are to be found at the polls and not in the courts); City of St. Petersburg Bd. of Adjustmentv. Marelli, 728 S.2d
1197, 1198 (Fla. Dist. App. 2d 1999) (holding that neighboring property owners had standing to participate in ce1tiorari proceedings to
review a variance from parking regulations for a laundromat and a restaurant; simultaneously denying a successful applicant's motion to
intervene, holding that the applicant was not an indispensable party to ce1tiorari. re.view).
so Snyder, 627 S.2d at 475 (quoting Lee County v. Stmbelt Equities, II, Ltd. Pann., 619 S.2d 996, 1005-1006 (Fla. Dist. App. 2d 1993)).
51

Id. at 4 76.

s2 Id.
53

Metro-Dade County v. Dusseau, 725 S.2d 1169, 1171 (Fla. Dist. App. 3d 1998).

s~

De Groot v. Sheffield, 95 S.2d 912, 916 (Fla. 1957).

ss 299 S.2d 657 (Fla. Dist. App. 4th 1974).
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competent facts. 56 Clarifying the scope of admissible lay testimony, the court in ]vfetropolitan Dade County v. B!11111entha!57
explained as follows:
Under the cotTect legal standard, citizen testimony in a zoning matter is perfectly permissible and constitutes [*944]
substantial competent evidence, so long as it is fact-based. Mere generalized statements of opposition are to be
disregarded, but fact-based testimony is not. 58
In Blumenthal, the lay testimony, which went to incompatibility of the proposed development, was found to be sufficient, based
on essentially undisputed facts in the record about the density of adjacent existing development and already approved zoning
around the subject site. 59 The only documcnta1y information apparent from the face of the Bl11me11thal opinion included a
diagram of existing development and zoning introduced by the lay witness without objection from the applicant and a county
planning map of the general area. 60 Later cases would apply the Bl11111enthal principle to citizen testimony and other evidence
in different settings, further explicating the standard. 61

2. Records, lvfaps, and Reports
Besides fonning a foundation for op1mon testimony, maps, diagrams, reports, and other official records are substantial
competent evidence in themselves sufficient to fonn a basis for zoning action. As the court remarked in Blumenthal,
[*945] TI1is court has said that in a zoning matter, it is approptiate to consider whether the proposed zoning "is consistent
with the properties adjacent to [the to-be-rezoned] property and is consistent with the actual development of the area." 62
It therefore \vill behoove all parties to make sure that such documentary evidence is not only shown to the decision-maker, but
also preserved for the record.

3. Expert Testimony

56

Id. at 659-660 (citing Robert M. Anderson, American Law ofZoning vol. 3, § 15.27, 155-156 (Law.'s Coop. Publg. Co. 1968)).

57

675 S.2d 598 (Fla. Dist. App. 3d 1996).

58

Id. at 607 (citations omitted).

:;g

Id.

60

Id.

See Miami-Dade County v. New Life Apostolic Church of Jesus Christ, Inc., 750 S.2d 738, 739 (Fla. Dist App. 3d 2000) (finding
neighbors' testimony to be "facn1al, relevant and material" on the issue of compatibility of a proposed church and day care in the
neighborhood, where six separate vaiiances were needed to "shoehom" the church onto a substandai·d pai·cel); Walberg, 739 S.2d at 116, 117
(finding neighbors' testimony and site map to constitute substantial competent evidence upon which to uphold the denial of the zoning
application); Metro. Dade County v. Sec. 11 Prop. Co1p., 719 S.2d 1204, 1205 (Fla. Dist. App. 3d 1998), rev. denied, 735 S.2d 1287 (Fla.
1999) (upholding the county commission's denial of a special exception for a mini self-storage facility, based on lay testimony on
incompatibility, plus docmnentary evidence of record, including a proposed site plan, elevation drawings, and an aerial photograph
introduced by the applicant); Metro. Dade Cotmty v. Sportacres Dev. Group, Inc., 698 S.2d 281, 282 (Fla. Dist. App. 3d 1997) (approving the
county commission's denial of a zoning application based in part on lay testimony that the proposed development would be incompatible with
the existing adjacent connnuuity, bolstered by maps and other zoning records); but see Jesus Fellowship, Inc. v. Miami-Dade Cotmty, 752
S.2d 708, 709-710 (Fla. Dist. App. 3cl 2000) (zoning maps, photographs, lay testimony on development's prospective traffic generation, and
evidence of past violations on the property were not relevant, competent evidence to support a restiictiou on the number of private school
students allowed when churches and schools were allowed as special exceptions).

6!

6~

675 S.2d at 605 (quoting Dacie Cotmty v. Inversiones Rafamar, S.A., 360 S.2d 1130, 1132 (Fla. Dist. App. 3d 1978) (alteration in
original).
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The opinions and recommendations of professional planning and zoning staft~ which are deemed expert testimony, clearly
constitute substantial competent evidence sufficient to sustain a decision. 63 Of course, the local zoning authority is not
required to follow a professional staff's recommendations when other evidence of record supports a contrary result. 64
Although not typically offered as often as expert testimony on behalf of applicants, expert testimony provided by citizens and
objectors during the public hearing also is admissible. 65
Once the appropriate body of evidence has been collected and prepared for submission, the land use practitioner must consider
at what point and in what order in the proceedings to present the evidence to make the best case.
[*946] III. PROCEDURAL REQUIREA!ENTS FOR QU4.SJ-JUDICIAL PROCEEDHvGS

Once the decision-making event is identified as quasi-judicial and procedural due process kicks in, "the question remains what
process is due." 66 The answer lies in the "balancing of the competing interests at stake." 67 The familiar triad of notice,
opportunity to be heard, and an impartial decision-maker always will be present, but the degree of each will vary with "the
competing interests involved." 68
A. Notice
Prior notice of proposed decision-making that \vill affect a party's interest must include enough information to give the party a
fair opportunity to prepare and respond. 69 This requirement means that a local government can never "expand[] the scope of a
hearing to address and determine matters not noticed for hearing." 70 If less than the full property at issue is advertised, the
local govenunent should defer the hearing and readvertise. Fm1her, "within the limits of practicability notice must be such as is
reasonably calculated to reach interested parties." 71 Thus, when a city had actual notice of the c01Tect address of a party, the
city's failure to send notices oflien foreclosure required the foreclosure to be set aside. 72

E.g. Hillsborough County Bd. of County Conmirs. v. Longo, 505 S.2d 470, 471 (Fla. Dist. App. 2d 1987) (expert staff testimony
admissible on the issue of character of an area and compatibility); Riverside Group, Inc. v. Smith, 497 S.2d 988, 990 (Fla. Dist. App. 5th
1986); Alachua County v. Eagle's Nest Fam1s, Inc., 473 S.2d 257, 260-261 (Fla. Dist. App. 1st 1985) (staff testimony admissible on whether
an airstrip would impair a comprehensive plan provision regarding the compatibility of proximate land uses).

6J

6.i

E.g. Solomon v. Metro. Dade County, 253 S.2d 886, 886-887 (Fla. Dist. App. 3d 1971).

E.g. Walberg, 739 S.2d at 116 (approving denial of zoning application based in pa1t on the testimony of a registered professional engineer,
general contractor, and enviromne;1tal consultant who testified about the aesthetics of a proposed ne\V elevated development); City of Ft.
Lauderdale v. Multidyne Med. '1..'aste MgL Inc., 567 S.2d 955, 957 (Fla. Dist. App. 4th 1990) (veterinarian objecting to application
appropriately testified as an expe1t regarding the dangers inherent in dealing with medical waste); Salvation Army v. Bd. of County Commrs.,
Metro. Dade County, 523 S.2d 611, 612-613 (Fla. Dist. App. 3d 1988) (architecnu·al expe1t presented admissible testimony on the
incompatibility of a proposed project).

65

66

Mo11'issey v. Brewer, 408 U.S. 471, 481 (1972).

67

Cleveland Bd. ofEduc. v. Loudennill, 470 U.S. 532, 542 (1985).

6S

Goss v. Lopez, 419 U.S. 565, 579 (1975).

Morgan v. U.S., 304 U.S. 1, 18-19 (1938): Metro. Dade County v. P.J. Birds, Inc., 654 S.2d 170, 180 (Fla. Dist. App. 3d 1995) (\vritten
staff repo1is issued well in advance ofhistoric preservation designation hearing provided adequate notice ofmatters m1der consideration).

69

70

Epic Metals CoqJ. v. Samari Lake E. Condo. Assn., 547 S.2d 198. 198 (Fla. Dist. App. 3d 1989).

71

Quay Dev., Inc. v. Elegante Bldg. Corp., 392 S.2d 901, 903 (Fla. 1981).

n Little v. D'Aloia, 759 S.2d 17, 20 (Fla. Dist. App. 2d 2000); Debra Beh1iak Tuomey. Student Author, Recent Developments. 30 Stetson L.
Rev. 1090, 1090-1092 (2001) (providing a stunmary of Little).
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A defect in notice has serious potential consequences. The Florida Supreme Court in Renard v. Dade County 73 placed no
deadline for seeking to set aside an improperly noticed decision-making event. Further, even a subsequent de novo
administrative [*947] hearing may not cure the impact of a notice error. 74 However, recent cases seem to tum on whether
technical defects caused preji1dice to the party who did not receive proper notice and state that a defect in procedural
requirements may be cured by a subsequent de novo hearing. 75
B. Fair Opportunity to Be Heard
1. Right to a Fair and Orderly Hearing Process

Interested pa1ties are not entitled to a full blown trial in a quasi-judicial proceeding, but are entitled to a fair opportunity to be
heard in person and through counsel, to have an oppo1tunity to rebut the case against their interests, and to be heard fully before
any final decision is reached. 76 Thus, the right to rebut the opposition's case, combined with the shifting burden of proof
prescribed in Snyder, 77 suggests fairly strict adherence to a prescribed order of presentation similar to the following:

1. applicant's case;
2. suppo1ters' case;
3. objectors' case;
4. other interested parties' participation;
5. optional comments by professional staff;
6. rebuttal by applicant;
7. deliberation and questions by the board; and
8. final determination by the board.
Board members should be discouraged from articulating any tentative position before all the evidence is received.
(*948] 2. Right to Representation by Counsel

The right to representation by counsel may or may not extend to representation by "zoning consultants" or other laypersons. For
the protection of local boards, any nonlawyer representative should be required to have the represented party, if present, verify
consent to the representation. If the represented party is not present, a nonlawyer representative should present a properly
executed power of attomey authorizing the representation. A nonlawyer representative who fails to do either probably is not
legally authorized to bind the party as to waiver of procedural infonnalities, agreement to conditions on a zoning request,
agreement to defe1nls or continuances, withdrawals of applications, or other significant matters.
Noteworthy is the fact that representation by legal counsel apparently may affect the represented party's claim of due process
deprivation. 78
3. Language Barriers

73

261 S.2d 832~. 838 (Fla. 1972).

E.g. Gulf & E. Dev. Corp. v. City of Ft. Lauderdale, 354 S.2d 57, 61 (Fla. 1978) (setting aside the city collllnission's de uovo rezoning
decision when objecting neighbors failed to receive prior notice ofthe advisoiy pla1mi1.1g and zoning board hearing).

N

See e.g. City of Jacksonville v. Huffinan, 764 S.2d 695, 696-697 (Fla. Dist. App. 1st 2000) ("Although strict compliance with statuto1y
notice requirements is mandatory, a contesting party's right to assert a defect in such notice may be waived if the party appeared at the
hearing and was able to fully and adequately present his or her objections.'').
75

76

l\1organ, 304 U.S. at 18-19.

77

627 S.2d at 476.

7S

P.J. Birds~ 654 S.2d at 179_
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A non-English speaking party who is unable to understand the proceedings or speak on his or her own behalf is entitled to a
translation of the proceedings. Ideally, the translation should be perfonned by a qualified interpreter who has taken an
interpreter's oath. 79

4. The Right to Present Evidence
The rules of evidence are not strictly observed in administrative proceedings. 80 Whether and how evidence is presented often
"boils down to a question of ftmdamental fairness." 81 A series of often-asked questions about evidence follows, with answers
derived from relevant case law.
[*949] 1. Can a party require attendance of witnesses and compulsmy production of documents? Probably, if the request
for subpoenas is timely and the need for the testimony or document is real. 82

2. Is prior discovery required? Probably not, especially '\Yhen no authorization for it exists.

83

3. Must witnesses be swom? Probably, since the oath presmnably affects the competence of the evidence. Although the
Second District Court of Appeal stated in City ofSt. Petersburg v. Cardinal Industries Development Corporation, 84 that
swearing of witnesses was not required, it found in another case that the absence of sworn testimony contributed to a
conclusion that the hearing at issue was not even quasi-judicial. 85 Similarly, the cou1i in City ofApopka sharply criticized
the Board of County Commissioners's failure to swear witnesses. 86 Some jurisdictions deal with this potentially sensitive
issue by swearing in all witnesses, including professional staff, en masse at the start of the zoning meeting.
4. Must cross-examination of adverse witnesses be allO\ved? Probably. Board of County Commissioners ofHillsbomugh
County v. Casa Development Limited, II 87 required an opportunity for cross-examination. 88 City ofApopka criticized
the absence of this opportunity. 89 Failure to allow cross-examination upon request opens the local government's decision
to attack. 90 The court in Jennings v. Dade County 91 [*950] considered cross-examination an essential element of due
process. 92

79

Florida Stamtes Section 90.606 requires that witnesses in coUli proceedings \Vho cannot speak or understand English be provided with an
interpreter who has been swom to translate for them. Fla. Stat. § 90.606(l)(a) (2000). It seems prndent to ensure similar processes are
followed in quasi-judicial proceedings.

so E.g. Jones v. City of Hialeah, 294 S.2d 686, 687-688 (Fla. Dist. App. 3d 1974).
81

Id. at 688.

81

Drogaris v. Mru.iine's, Inc., 118 S.2d 95, 97 (Fla. Dist. App. 1st 1960).

83

State ex rel. Vining v. Fla. Real Est. Conunn., 281 S.2d 487, 492 (Fla. 1973).

8

~

493 S.2d 535, 538 (Fla. Dist. App. 2cl 1986).

85

Bd. of County Commrs. of Hillsborough County v. Casa Dev. Ltd., II, 332 S.2d 651, 654 (Fla. Dist. App. 2d 1976).

86

299 S.2d at 660.

s7 332 S.2d 651 (Fla. Dist. App. 2d 1976).
88

Id. at 654.

&9

299 S.2d at 660.

90 See Beech Aircraft C01p. v. Rainey, 488 U.S. 153, 170-171 (1988) (holding that cross-examination of a witness is necessa1y to prevent the
creation of a disto1ied perception ofh.is testimony).
91

589 S.2d 1337 (Fla. Dist. App. 3d 1991).

92

Id. at 1340.
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5. Is hearsay evidence admissible? Yes, but such evidence will be insufficient on its 0\\-11 to support a decision if the
hearsay proffered would not be admissible over objection under the rnles of evidence; hearsay evidence can, however, be
used to support other substantial competent evidence. 93
6. Is lay testimony admissible? Yes, fact and even opinion testimony are admissible if such testimony is based upon fact.
94

5. Right to Be Heard and Obtain a Final Decision 011 a Timely Basis

Sometimes the adjudicat01y process consumes years. Two cases decided in the 1990s seem to relieve local govemments of the
costs to developers associated with litigation delay even when the local govemment is ultimately proved wrong. 95 Future
litigation must reconcile those decisions, however, with other recent decisions granting damages for tempora1y takings when
challenged laud use regulations are stricken as arbitrary and unrelated to a legitimate state interest. 96
[*951] 6. Record ofProceedings
The burden is on the appellant to preserve the record. 97 Prndent practitioners \Vil! therefore ensure an accurate record of the
zoning hearing proceedings, including preservation of relevant exhibits, written staff recommendations, and a transcript of
testin1ony, because appellate courts will not review matters outside the zoning record. 98
Some local government jurisdictions take special care to include the record of pertinent adviso1y board proceedings (including
transcripts of prior proceedings) in their own record, as well as prior zoning history and zoning maps of record. These materials
can provide a wealth of factual evidence to help sustain a board's decision.

7. Findings
Under Snyder, findings of fact clearly are not required. 99 Some authorities nonetheless suggest they may be useful to rebut
"charges of arbitrariness or improper motive" and to establish consistency with the land use plan. JOO
8. Necessity ofa TVritten Final Decision

93 Spicer v. Metro. Dade Co1mty, 458 S.2d 792, 794 {Fla. Dist. App. 3d 1984); see Beech Aircraft, 488 U.S. at 170 (admitting goYenunent
records under hearsay exception in federal rules); Jones, 294 S.2d at 688 (admission of hearsay evidence is "a question of fundamental
fairness").
94

E.g. Section I I Prop. C01p., 719 S.2d at 1205 (lay opinion testimony on aesthetics admissible); Sponacres Dev. Group, Inc., 698 S.2d at
282 {lay opinion on compatibility admissible); Blumenthal, 675 S.2d at 607; bur see Chon v. Lake Co1mty Bd. of Comity Colllllll"s., 682 S.2d
696, 696 (Fla. Dist. App. 5th 1996) (neighbors' protest letters, apparently not fact-based, were insufficient to constitute competent evidence).
95

Mandelstam v. City ofS.
(Fla. Dist. App. 3d 1996).

~1iami,

685 S.2d 868, 869-870 (Fla. Dist. App. 3d 1997); Jacobi v. City of Miami Beach, 678 S.2d 1365, 1367

95

See generally City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687, 698, 720-721 (1999) (granting right to jury trial i.n
42 U.S.C. § 1983 (1994) claim when the local govenunent had denied five different development applications on the same parcel).

97

E.g. DiPietro v. Coletta, 512 S.2d 1048, 1050 (Fla. Dist. App. 3d 1987).

See generally Baez v. Padron, 715 S.2d 1128, 1128 (Fla. Dist. App. 3d 1998) (appellant's duty to present record for appellate review; in
the absence of an adequate record, appellate court was m1able to resolve issues); Metro. Dade County v. Hemandez, 708 S.2d 1008, 1010 n. 2
(Fla. Dist. App. 3d 1998) (no consideration of matters outside record, even where proof of dog's death would have foreclosed need for rabies
vaccination); Hammock v. Defrancesco, 699 S.2d 342, 342 (Fla. Dist. App. 5th 1997) (appellate comt lUlable to detennine if lower tribunal
en·ed when the record contained no transcript or stipulated statement of evidence).

9s

99
100

627 S.2d at 476.
Sm1belt Equities, II, Ltd., 619 S.2d at 1002.
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Issuing a final written decision on every development application, whether for approval or denial, has substantial merit for the
local zoning authority and the parties. Among the advantages are a clear date of final order entry to start the appeal clock
ticking, a definitive rnling on the application, and a clear record of the local [*9521 government's full decision, devoid of
extraneous, individual board members' comments. 101
9. Rehearing, Reconsideration, and Reformation

Generally, administrative boards may correct or amend their decisions prior to the time the decision has been appealed. 102 In
zoning, ho\vever, the best practice is not to allow rehearing or reconsideration after the public hearing and vote on an item are
over, paiticularly if the next item on the agenda has been called. Serious due process problems may aiise if proceedings begin
again after interested parties have left. A potential appropriate cure would be either to ask the appellate court for a remand if the
decision is appealed or to direct staff to file a nevi application expeditiously.
C. Right to an Impartial Decision-Maker

1. Hearing All the Evidence

Board members sitting in a quasi-judicial capacity should hear all the evidence. 103 It may be permissible for an absent board
member to review videotapes or audiotapes or to read a complete traiiscript in order to participate in the vote.
2. Combining lnl'estigation or Prosecution and Decisio11-1\1al...ing

Generally, quasi-judicial board members should not testify at the hearing, should not engage in independent fact-finding, and
should not expect staff or counsel to act as both advocate and advisor. 104 However, this analysis must be performed on a
case-by-case [*953] basis. Not eve1y dual role by an administrative official or employee will violate procedural due process
requirements. 105
3. Ex Porte Communications

The supreme court still has not approved definitely the proscription on ex parte communications and presumption of pr~judice
dictated by the Jennings court, 106 but the court did make reference to a portion of Jennings in Snyder. 107 Thorough
preparation demands a clear understanding of how the local jurisdiction addresses the Jennings restriction, including whether
the local authority has adopted any measures to lin1it the reach of Jennings, such as pursuant to Florida Statutes Section

101 E.g. Bhunenthal, 675 S.2d at 604 ("It is axiomatic that the County Commission speaks through its written Resolution.... It is the
collective ruling of the Board, as expressed in the County Commission Resolution, which is at issue here.").
10
~ Vey v. Bradford Union Guidance Clinic, Inc., 399 S.2d 1137, 1138 (Fla. Dist. App. 1st 1981) (citing Mills v. Laris Painting Co., 125 S.2d
745 (Fla. 1961)).

103

Morgan v. U.S., 298 U.S. 468, 480 (1936).

104 Cheny Commun., Inc. v. Deason, 652 S.2d 803, 805 (Fla. 1995); Ridgewood Props., Inc. v. Dept. ofComnnmity Affairs, 562 S.2d 322,
323 (Fla. 1990).
105 E.g. GTECH Corp. v. State Dept. of Lottery, 737 S.2d 615, 621 (Fla. Dist. App. 1st 1999) (holding that no due process violation occurred
simply because the agency head had ''exercised exec.utive and quasi-judicial functions in the same case"); Fla. Rock Indus., Inc., 726 S.2d at
387-388 (holding that evidence did not support a finding of a due process violation, when the cotmty attomey provided legal advice to county
development Department, litigated on behalf of the cotmty before an independent hearing officer, then advised Department again on
reconsideration).
106

589 S.2d at 1341.

to 7 627 S.2d at 4 72.
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286.0115. 108 111e prudent practitioner also carefully will consider whether any such measures can circumvent the federal and
state due process principles from which the Jennings court derived its prohibition on ex parte communication. 109
4. No Contract Zoning

Quasi-judicial board members may not contract away their due process obligations to conduct an impru.1ial zoning hearing with
full notice and an opportunity for all potential interested paities to be heard. llO However, the courts continue to validate
voluntarily proffered restrictive covenants provided by zoning applicants as an inducement to the zoning authority to grant the
relief requested. 111 [*954] TI1e com1s have not hesitated to enforce such restrictive covenants years after their proffer and
acceptance. 112
D. Procedural Practice Pointer
Practitioners should stay to \Yrap up after the zoning hearing. At the conclusion of the zoning hearing, the practitioner's job is
not over. The only meaningful chance to ensure that the record is properly preserved occurs immediately following the hearing.
This important task is easy to forget in the thrill of victory or the agony of defeat, but if this chance is lost, there may be costly
and tin1e-consu111ing battles in the appellate court over the record. TI1e carefi.11 practitioner will stay to ensure that the following
items are safely lodged with the local govemment clerk or the court reporter, as appropriate and depending on local practice:
l. all documentaiy evidence, including large exhibits, maps, and photographs;
2. pe1tinent provisions of the comprehensive plan and the zoning code (which should have been photocopied and
presented at the hearing);
3. the cou1t reportei's notes for the transcript; and
4. the professional staff recommendations.
Even if the local govemment is experienced and generally reliable about maintaining the record, the practitioner should take a
quick look at what is being preserved. It is easy to overlook that the opposing party has accidentally walked away with a large
exhibit that the pa11y had brought to the hearing. Taking a moment may save literally hours of effort before the appellate court,
which likely will not be thrilled about sorting out a record dispute between the parties. Additionally, the court will cast a greater
burden on the applicant, since it is clearly the duty of the applicant to preserve the record for judicial review. 113
(*955) IV. SUSTAllllNG A ZONING DECISION AGAINST J[JDICIAL CHALLENGE
A. Certiorari Procedure

Competent handling of a certiorari challenge to a quasi-Judicial decision begins with a clear grasp of the applicable appellate
procedural rules. 114
Rule 9.190, adopted in 1996 and approved in final fonn in 1997, govems judicial review of administrative actions. Rule
9. l 90(b)(3) expressly provides the mechanism for judicial review of all administrative actions for which general law does not
prescribe reYiew by appeal. In such instances, including all quasi-judicial zoning decisions, the appropriate review mechanism

ios See Fla. Stat. § 286.0115(l)(a) (2000) (pennitting cities and counties to adopt ordinances that eliminate the "presmnption of prejudice
from ex-parte conumm.ications with local public officials" if the ordinance also prescribes procedures for disclosing such conununications).
109
11

589 S.2d at 1340-1341.

° Chtmg v. Sarasota Comity, 686 S.2d 1358, 1359-1360 (Fla. Dist. App. 2d 1996).

Ill

E.g. Metro. Dade Cmmty v. Fontainebleau Gas & Wash, Inc., 570 S.2d 1006, 1006-1007 (Fla. Dist. App. 3cl 1991).

112
Imperial Golf Club, Inc. v. Monaco, 752 S.2d 653, 654 (Fla. Dist. App. 2d 2000) (enforcing a restrictive covenant prohibiting
constrnction that blocked a golf course view).
113

Fla. R. App. P. 9.IOO(g)(4), 9.190(c)(4), 9.220 (2000).

114

All references to rules in Pait IV ofthe text are to the Florida Rules of Appellate Procedme.
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is by petition for certiorari in accordance with the requirements ofRules 9.lOO(b) and (c). De novo, original actions in the trial
comi are not available for reviewing quasi-judicial administrative actions. 115
1. Applicable Appellate Rules

The appellate rules with greatest particular pertinence to certiorari review of quasi-judicial decisions include Rules 9.IOO(c),
(f), (g), (h), (i), (j), and (k), which concern appellate ce1tiorari procedures before all courts with equitable jurisdiction; Rule
9.190, which specifically addresses the process for judicial review of administrative action; Rule 9.210, which concems fonn,
contents, deadlines, and filing requirements for briefs; and Rule 9.220, which provides for preparation and filing of an
appendix.
2. Jurisdictional Deadline for Invoking Circuit Court's Review

The deadline for filing a request for ce1tiorari review is precisely thirty days after rendition of the lower tribunal's written order.
116 Failure to file by that deadline irreversibly forecloses certiorari [*956] review. 117 Practitioners who consider relying on
recent Florida legislature effo1ts to suspend that jmisdictional deadline will do well to weigh the exclusive constitutional
authority of the Florida Supreme Court to establish the time for filing an appeal against the legislature's presumed authmity to
pass laws suspending the deadline. I 18
3. Petition Required to Be Filed Timely

Filing a complete petition is the exclusive manner of invoking certiorari review. 119 A notice of appeal \Vi.11 not suffice. The
petition must include the following: "(l) the basis for invoking the jurisdiction of the court; (2) the facts on which the petitioner
relies; (3) the nature ofthe relief sought; and (4) argument in support ofthe petition and appropriate citations of authority." 120
An appendix containing record documents relevant to the relief sought, including the order to be reviewed, must be included if
an order is sought directing the reversal of the decision below. 121 The petition must "contain references to the appropriate
pages of the supporting appendix." 122
It is often difficult to draft and file a thorough petition together with a complete appendix and citations to that appeudi.x, all
within the thirty-day jurisdictional deadline. The practitioner who faces a nearly insunnountable challenge in extracting the
pertinent documents from the local government and copying those documents for inclusion in the appendix may consider filing
an abbreviated petition that contains the essential elements prescribed by the mies and at the same time infonning the court
that, with its leave, a more complete petition and appendix will be filed shortly. In this manner, the thirty-day jurisdictional
deadline will be respected, and [*957] the court's authority over the case ·will not be siibject to challenge. The possibility that
the comt will deny the right to file an amended petition will encourage the most complete initial petition possible, but if

115

116

E.g. Am. Riviera Re.al Est. Co., 735 S.2d at 528; Grace v. Tow11 of Palm Beach, 656 S.2d 945, 945 (Fla. Dist. App. 4th 1995).

Fla. R. App. P. 9.IOO(c).

Iii E.g. Battaglia Fmit Co. v. City of Maitland, 530 S.2<l 940, 943 (Fla. Dist. App. 5th 1988) (quashing an order that granted a petition of
ce1tiorari because the petition was not filed within the thi11y-day period prescribed in Rule 9.IOO(c)).

m See e.g. Florida Land Use and Environmental Dispute Resolution Act, Fla. Stat. § 70.51 (2000) (purporting to toll the deadline for
seeking ce1tiorari review pending disposition of a mandatory post-quasi-judicial decision mediation process); Poulos v. Martin County, 700
S.2d 163, 164-165 (Fla. Dist. App. 4th 1997) (holding that Florida Statutes Section 163.3215 had to be read to create a new, de novo cause of
action: otherwise, the statute's built-in prerequisites to suit would have created an 1mconstitutional statut01y delay in excess of the appellate
rules' thi.t1y-day deadline for filing a petition for ce1tiorari).
119
120

Fla. R. App. P. 9.lOO(b), 9.190(b)(3).

Id. R. 9.lOO(g).

m Id.; id. R. 9.220.
122

Id. R. 9.lOO(g).
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genuine constraints that are not self-induced are explained to the court, the possibility is substantial that the court will grant
leave to amend. 123

4. The Appendix
It is the petitioner's responsibility to prepare and file the appendix as required by the appellate rules. 124 The clerk of the
zoning authority is specifically excused from the requirement to prepare a record or record index as would be required in an
appeal from a trial court decision. 125 An advocate for a party who is preparing the appendix may face the temptation to
include documents or other matters that were not part of the record before the zoning authority below to bolster the party's
position. Including those matters, hO\vever, is expressly forbidden by the rnles, which provide that "the record shall include
only materials fumished to and reviewed by the lower t1ibunal in advance of the administrative action to be reviewed by the
court." 126 Igno1ing that plain requirement may subject the petitioner to sanctions. By express appellate rnle, the official
record is not to be transmitted to the reviewing court unless the court orders it. 127

5. Order to Show Cause
The respondent need not provide the court with a response to the petition unless the comt so requires through an order to show
cause. 128 Generally, the appellate court will issue an order if the petition states "a prelin1inaiy basis for relief [or] a departure
from the essential requirements of law." 129 In issuing an order to show [*958] cause, the court will set a date for filing a
response. 130 Unlike the initial petition, extensions of time may be readily requested and granted for both the response brief
and the reply brief, because the jurisdiction of the court has already been invoked such that the deadlines are within the control
of the court and not ofjmisdictional consequence.

6. Response Brief
The response bdef must include argument and citations of authority in support of the respondent's position. The respondent
may file a supplemental appendix that includes other record materials that were not provided by the petitioner. The response
brief is subject to the same general requirements as the petition, including the requirement to provide argument, citations to
authority, and references to appropdate pages of the appendi.\'.. 131

7. Rep(v Brief
This brief by the petitioner may likewise include yet another supplemental appendix. By recent supreme court order, it also is
subject to the sanie fifteen-page linlit to which reply briefs in other appeals are subject. 132

123

N. Beach Assn. of St. Lucie County, Inc. v. St. Lucie Comity, 706 S.2d 62, 63 (Fla. Dist. App. 4th 1998) (allowing the circuit comt to
consider an amended petition for certiorari and quoting the 1997 collllllittee note to 9.040(d) which provides that "amendments should be
liberally allowed m1der th.is rule ... if it would not result in iiTemediable prejudice").
114

Fla. R. App. P. 9.IOO(g).

115

Id. R. 9.190(c)(4).

126

Id. R. 9.190(c).

127

Id. R. 9.lOO(i).

12s

Id. R. 9.lOO(h).

129

Id.

130

Id.

131

Id. R. 9.lOOG).

131

Id. R. 9.lOO(g), (i), (k) (as amended NoY. 24, 1999).
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8. Devil in the Details
Few surprises arise from this overview of the rules on certiorari revie\V. Nonetheless, although the ce1iiorari review process is
now firmly in place, practitioners still must exercise caution with the details. In a hotly contested matter, for example, it might
be easy to overlook that the local zoning authority whose decision is being appealed is an indispensable pa1iy to a petition for
ce1iiorari. 133 A petition that fails to name the local zoning authority as a pa1iy is subject to dismissal. 134
[*959] Fmther, the practitioner must be carefol to make a timely objection to irregularities in observing local rule
requirements. 135 In addition, adequate notice of any challenge to procedural defects in a petition must be afforded the
petitioner prior to an adverse judicial detennination on the defect. 136 In the appropriate circumstances, it also is useful to keep
in mind that the rule governing disqualification of a trial judge applies in the same maimer to a circuit judge considering a
petition for certiorari from a quasi-judicial decision. 137
B. Standard and Scope of Review
1. Deference Due the Local Govemment Decision

In weighing how to advise a client who is considering filing a petition for ce1tiorari, an attorney must understand ai1d convey to
the client the deference accorded the local government decision. The reviewing circuit court must defer to the zoning authority.
The court in City of Jacksonville Beach v. kfarisol Land Development, Jncorporated138 explained the nature of certiorari
review of quasi-judicial actions as follows:
Although original in form, a certiorari proceeding in circuit court to review local governmental denial of a rezoning
request is "appellate in character in the sense that it involves a lin1ited review of the proceedings of an inferior
jurisdiction." Even \Vhen review entails "strict scmtiny," the circuit court is not authorized to decide questions of zoning
policy or comprehensive plai1 compliance de novo. Local government has primary jurisdiction over such questions. 139

2. Standard ofAppellate Review
Once the decision to seek certiorari relief has been reached, it is necessa1y to understand and convey to the client the role of the
[*960) reviewing circuit cou1t. The scope of review is rather nai10w. Circuit comis conduct a first level review of zoning
authorities' quasi-judicial decisions as ai1 appeal as of right, although pursuai1t to the ce11iorari procedures under Rule 9.100. 140
The standard of review requires the circuit court to detennine the following:
I. whether the parties \Vere afforded procedural due process in the quasi-judicial zoning procedure;
2. whether the zoning authority observed the essential requirements oflaw; and
3. whether the zoning authority's decision is supp01ted by substai1tial competent evidence.

133

Oceania Jt. Venture v. Ocean View of~liami, Ltd., 707 S.2d 917, 918 (Fla. Dist. App. 3d 1998).

134

Id.

141

135 Id. at 920 (a petitioner's complaint that the prior decision was improperly made by a single judge rather than the required three-judge
panel was ban-ed as untimely).

B6

Putnam Cotmty Envtl. Council, Inc. v. Bd. of County Commrs. of Putnam Comity, 750 S.2d 686, 688 (Fla. Dist. App. 5th 1999).

137

Smith v. Sama Rosa Island Auth., 729 S.2d 944, 946 (Fla. Dist. App. 1st 1998).

us 706 S.2d 354 (Fla. Dist. App. 1st 1998).
139
140
141

Id. at 355 (quoting: Haines City Comnnmity Dev. v. Heg:g:s, 658 S.2d 523, 525 (Fla. 1995)) (emphasis in original) (citations omitted).
Fla. R. App. P. 9.IOO(c)(2), (f).
City of Deerfield Beach v. Vaillant. 419 S.2d 624, 626 (Fla. 1982); Miami-Dade County v. Hernandez, 738 S.2d 407, 407 (Fla. Dist.

App. 3d 1999).
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To review the sufficiency of record evidence, the reviewing cotllt must detem1ine whether any substantial competent evidence
was introduced that supports the zoning decision. 142 Even if there is substantially more evidence that would suppo1t a
different result, the reviewing cou1t must affinn the decision if there is also substantial evidence to support it. 143 The circuit
court may not reweigh the evidence and thereby substitute its judgment for that of the local zoning authority. 144
3. The Type ofReliefAvailable on Certiorari

A petitioner for ce1tiorari must understand that the comt sitting in its review capacity may quash a zoning decision, but has no
authority to direct that a patticular zoning action be approved. 145 The proper relief is remand for appropriate fu1ther action by
the zoning authority consistent with the court's decision. Remand affords the zoning authority an opportunity to approve an
appropriate [*961] application, complete with zoning conditions and other protections to protect the public interest.
C. Discretionary Certiorari Review in the District Coutts of Appeal

The second level of certiorari review, conducted by the district courts of appeal on a discretionary basis, has a more limited
scope of review, which entails evaluation of the record to detem1ine the following:
1. whether the paities were afforded procedural due process; and

2. whether the circuit comt observed the essential requirements of law.

146

Application of the second standard--whether the circuit court observed essential legal requirements--has given rise to
substantial discussion in the district comts' opinions in recent years. Of particular interest to the district judges is the extent to
which they are entitled to review the evidence introduced at the zoning hearing, as opposed to how much they must rely on the
assessment of the evidence by the reviewing circuit court. Recently, the Florida Supreme Court again sought to provide
guidance for applying this difficult standard ofreview.
In Florida Power and Light Company v. City of Dania, 147 the court declared that "the district cou1t on second-tier ce1tiorari
review may not review the record to detennine whether the agency decision is supported by competent substantial evidence."
148 However, the supreme court did allow the district court to reverse a decision of the circuit court that had reweighed the
evidence improperly. 149 It was apparent from the face of the circuit court opinion that the court had reviewed the record to
detennine whether the objectors had met their burden, when the circuit court instead should have considered only whether there
was sufficient evidence [*962] to support the city's denial of Florida Power's application. 150 Even with the etTor apparent
fron:i. the face of the record, however, the district court still was not allowed to assess the record to decide whether it contained
evidence to suppo1t the city's decision. 151 Instead, the supreme court mandated that the matter be remanded to the circuit
col.nt for a proper review and assessment of the record. 152

142

Hernandez, 738 S.2d at 407.

143

Blumenthal, 675 S.2d at 606, 608 (citing Multidyne Med. Waste Mgt., 567 S.2d at 957-958).

144

Hernandez, 738 S.2d at 407.

145

E.g. Seminole County Bd. of County Commrs. Y. Eden Park Village, Inc., 699 S.2d 334, 335 (Fla. Dist. App. 5th 1997).

146

Vaillant, 419 S.2d at 626.

14;

761 S.2d 1089 (Fla. 2000).

14&

Id. at 1093 (emphasis in original).

149

Id.

150

Id. at 1090 (quoting Fla. Power & Light Co. v. City ofDania, No. 96-5631, slip op. at 3-4 (Fla. Cir. 17th Dist. Apr. 16, 1997)).

151

Id. at 1093.

152

Id. at 1094.
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As a result of the City ofDania decision, the district courts may be expected to remand cases in which they find error rather
than to review the record to assess whether it contains evidence to sustain the original quasi-judicial decision. The impact of
that result alone probably will increase the time required to complete the appellate process after a quasi-judicial decision.
Additionally, the decision undoubtedly ·will focus the district courts' review more precisely on the face of the circuit cmuts'
opinions and less upon a comprehensive review of the record.
A fe\v months after its decision in City ofDania, the Florida Supreme Court issued yet another opinion emphasizing the limited
certiorari review power of the district courts. 153 In Ivey v. Allstate Insurance Company, 154 the court quashed a second-level
certiorari decision of the Third District Court of Appeal. 155 The district court had "merely disagreed with the circuit court's
interpretation of the applicable law," an improper ground for the exercise of its jmisdiction. 156 Together with City ofDania,
the Ivey case represents the supreme court's continuing insistence that the district com1S not act as courts for "second appeals,"
but instead as coffectors ofviolations of clearly established law that result in serious miscarriages ofjustice.
·whatever fine distinctions may be drawn about second-level certiorari review, at least one district court has not lost sight of a
basic appellate principle--the "Tipsy Coachman" rule. 157 In more mundane terms, that district court recognized that circuit
comts [*9631 must be affinned if the ruling below is right for any reason even if the a1ticulated reason is wTong. 158
CONCLUSION

With increasing population numbers and urbanization, Florida land use disputes are being resolved in more structured legal
environments than ever before. Land use practitioners will serve their clients best by familiarizing themselves early with the
appropriate forum for resolving the dispute at hand and with the procedural rules for operating in that forum. Fmther, steps
taken in the local government decision-making process must be with a view toward potential future judicial challenges. Regular
review of recent court decisions is especially important in this constantly evolving practice area. A ready command of all these
tools will equip a practitioner to be an effective and persuasive advocate for clients' treasured land use interests.
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Ivey v. Allstate Ins. Co., 2000 WL 1785994 at **2-3 (Fla. Dec. 7, 2000).
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2000 WL 1785994 (Fla. Dec. 7, 2000).
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Id. at *6.
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Id. at *3.
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Rancho Santa Fe, Inc. v. Miami-Dade County, 709 S.2cl 1388, 138811. 1 (Fla. Dist. App. 3d 1998) (rule that pennits a reviewing: com1 to
affinn a lower court's correct decision when the lower com·t's articulated reason was incorrect).
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Id. at 1388.
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011inion
[*470] The Motion for Rehearing filed by Petitioner, having
been considered in light of the revised opinion, is hereby
denied.
GRIMES,J.
We review Snyder v. Board of County Commissioners, 595
So. 2d 65 (Fla. 5th DCA 1991), because of its conflict with
Schauer v. City of Miami Beach, 112 So. 2d 838 (Fla. 1959);
City ofJacksonville Beach v. Grubbs, 461 So. 2d 160 (Fla. 1st
DCA 1984), review denied, 469 So. 2d 749 (Fla. 1985); and
Palm Beach Co1111~v v. Tinnel'man, 517 So. 2d 699 (Fla. 4th
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DCA 1987), review denied, [*471} 528 So. 2d 1183 (Fla.
1988). We have jurisdiction under article V, section 3(b)(3) of
the Florida Constitution. Jack and Gail Snyder owned a one
half acre parcel of property on Merritt Island in the
unincorporated area of Brevard County. The property is zoned
GU (general use) which allows constmction of a single-family
residence. The Snyders filed an application to rezone their
property to the RU-2-15 zoning classification which allows
the [**4] constmction of fifteen units per acre. The area is
designated for residential use under the 1988 Brevard County
Comprehensive Plan Future Land Use Map. Twenty-nine
zoning classifications are considered potentially consistent
with this land u~e designation, including both the GU and the
RU-2-15 classifications.
After the application for rezoning was filed, the Brevard
County Planning and Zoning staff reviewed the application
and completed the county's standard "rezoning review
worksheet." The worksheet indicated that the proposed
multifamily use of the Snyders' property was consistent with
all aspects of the comprehensive plan except for the fact that
it was located in the one-hundred-year flood plain in which a
maximum of only two units per acre >Vas permitted. For this
reason, the staff recommended that the request be denied.
At the planning and zoning board meeting, the county
planning and zoning director indicated that when the property
was developed the land elevation would be raised to the point
where the one-hundred-year-flood plain restriction would no
longer be applicable. Thus, the director stated that the staff no
longer opposed the application. The planning and zoning
board [**51 voted to approve the Snyders' rezoning request.
When the matter came before the board of cotmty
commissioners, Snyder stated that he intended to build only
five or six units on the property. However, a number of
citizens spoke in opposition to the rezoning request. Their
primary concern was the increase in traffic which would be
caused by the development. Ultimately, the commission voted
to deny the rezoning request without stating a reason for the
denial.
The Snyders filed a petition for certiorari in the circuit court.
Three circuit judges, sitting en bane, reviewed the petition and
denied it by a two-to-one decision. The Snyders then filed a
petition for certiorari in the Fifth District Com1 of Appeal.
The district court of appeal acknowledged that zoning
decisions have traditionally been considered legislative in
nature. Therefore, courts were required to uphold them if they
could be .itistified as being "fairly debatable." Drawing
heavily on Fasano v. Board of County Commissioners, 264
Ore. 574, 507 P.2d 23 (Or. 1973), however, the court
concluded that, unlike initial zoning enactments and

comprehensive rezonings or rezonings affecting a large
portion of the [**6] public, a rezoning action which entails
the application of a general rule or policy to specific
individuals, interests, or activities is quasi-judicial in nature.
Under the latter circumstances, the court reasoned that a
stricter standard of judicial review of the rezoning decision
was required. The court went on to hold:
(4) Since a property owner's right to own and use his
property is constitutionally protected, review of any
govemmental action denying or abridging that right is
subject to close judici.al scrntiny. Effective judicial
review, constitutional due process and other essential
requirements of law, all necessitate that the
governmental agency (by >vhatever name it may be
characterized) applying legislated land use restrictions to
particular parcels of privately owned lands, must state
reasons for action that denies the owner the use of his
land and must make findings of fact and a record of its
proceedings, sufficient for judicial review of: the legal
sufficiency of the evidence to support the findings of fact
made, the legal sufficiency of the findings of fact
supporting the reasons given and the legal adequacy,
(i.e.,
under
general
under
applicable
law
comprehensive [**7] zoning ordinances, applicable state
and case law and state and federal constitutional
provisions) of the reasons given for the result of the
action taken.
(5) The initial burden is upon the landowner to
demonstrate that his petition or application for use of
privately owned [*472] lands, (rezoning, special
exception, conditional use permit, variance, site plan
approval, etc.) complies with the reasonable procedural
requirements of the ordinance and that the use sought is
consistent with the applicable comprehensive zoning
plan. Upon such a showing the landowner is
presumptively entitled to use his property in the manner
he seeks unless the opposing govemmental agency
asse11s and proves by clear and convincing evidence that
a specifically stated public necessity requires a specified,
more restrictive, use. After such a showing the burden
shifts to the landowner to assert and prove that such
specified more restrictive land use constitutes a taking of
his property for public use for which he is entitled to
compensation under the taking provisions of the state or
federal constitutions.
Snydel' v. Board of County Commissionel's, 595 So. 2d at 81
(footnotes omitted).
[**8] Applying these principles to the facts of the case, the
court found (1) that the Snyders' petition for rezoning was
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consistent with the comprehensive plan; (2) that there was no
assertion or evidence that a more restrictive zoning
classification was necessary to protect the health, safety,
morals, or welfare of the general public; and (3) that the
denial of the requested zoning classification without reasons
supported by facts was, as a matter of law, arbitra1y and
unreasonable. The court granted the petition for certiorari.
Before this Court, the county contends that the standard of
review for the county's denial of the Snyders' rezoning
application is whether or not the decision was fairly
debatable. The county further argues that the opinion below
eliminates a local government's ability to operate in a
legislative context and impairs its ability to respond to public
comment. The colmty refers to Jennings v. Dade County, 589
So. 2d 1337 (Fla. 3d DCA 1991), review denied, 598 So. 2d
75 (Fla. 1992), for the proposition that if its rezoning decision
is quasi-judicial, the commissioners will be prohibited from
obtaining conununity [**9] input by way of ex parte
communications from its citizens. In addition, the county
suggests that the requirement to make findings in suppott of
its rezoning decision will place an insunnountable burden on
the zoning authorities. The county also asserts that the
salutary purpose of the comprehensive plan to provide
controlled growth will be thwarted by the court's ruling that
the maximum use pennitted by the plan must be approved
once the rezoning application is detennined to be consistent
with it.
The Snyders respond that the decision below should be
upheld in all of its major premises. They. argue that the
rationale for the early decisions that rezonings are legislative
in nature has been changed by the enactment of the Growth
Management Act. Thus, in order to ensure that local
gover11111ents follow the principles emmciated in their
comprehensive plans, it is necessary for the courts to exercise
stricter scrutiny than would be provided m1der the fairly
debatable rnle. The Snyders contend that their rezoning
application was consistent with the comprehensive plan.
Because there are no findings of fact or reasons given for the
denial by the board of cotmty commissioners, there is no
basis [**10] upon which the denial could be upheld. Various
amici curiae have also submitted briefs in support of their
several positions.

purposes be fairly debatable, the legislative judgment must be
allowed to control." 272 U.S. at 388. This Comt expressly
adopted the fairly debatable principle in City ofMiami Beach
v. Ocean & Inland Co., 147 Fla. 480, 3 So. 2d 364 (1941).
Inhibited only by the loose judicial scrutiny afforded by the
fairly debatable rule, local zoning systems developed in a
markedly inconsistent manner. Many land use expe1ts and
practitioners [**11] have been critical of the local zoning
system. Richard Babcock deplored the effect of
"neighborhoodism" and [*473] rank political influence on
the local decision-making process. Richard F. Babcock, The
Zoning Game (1966). Mandelker and Tarlock recently stated
that "zoning decisions are too often ad hoc, sloppy and self
serving decisions with well-defined adverse consequences
without off-setting benefits." Daniel R. Mandelker and A.
Dan Tarlock, Shifting the Presumption of Constit11tionality in
Land-Use Law, 24 Urb. Law. 1, 2 (1992).
Professor Charles HatT, a leading proponent of zoning refo1111,
was an early advocate of requiring that local land use
regulation be consistent with a legally binding comprehensive
plai1 which would serve long range goals, counteract local
pressures for preferential treatment, and provide courts with a
meaningful standard of revie\v. Charles M. Han", "In
Accordance With A Comprehensive Plan," 68 Harv. L. Rev.
1154 (1955). In 1975, the American Law Institute adopted the
Model Land Development Code, which provided for
procedural and planning refo1111s at the local level and
increased state participation [**12] in land use decision
making for developments of regional impact and areas of
critical state concern.
Reacting to the increasing calls for reform, numerous states
have adopted legislation to change the local lai1d use decision
making process. As one of the leaders of this national reform,
Florida adopted the Local Government Comprehensive
Planning Act of 1975. Ch. 75-257, Laws of Fla. This law was
substantially strengthened in 1985 by the Growth
Management Act. Ch. 85-55, Laws of Fla.

Pursuant to the Gro\\'th Management Act, each county and
municipality is required to prepare a comprehensive plan for
approval by the Department of Community Affairs. The
adopted local plan must include "principles, guidelines, and
Historically, local governments have exercised the zoning standards for the orderly and balanced future economic,
power pursuant to a broad delegation of state legislative social, physical, environmental, and fiscal development" of
power subject only to constitutional limitations. Both federal the local government's jurisdictional area. § 163.3177(1), Fla.
and state cou1ts adopted a highly deferential standard of Stat. (1991). At the minimum, the local plan must include
judicial review early in the history of local zoning. In Village elements covering future land use; capital improvements
of Euclid v. Ambler Realty Co., 272 U.S. 365, 47 S. Ct. 114, generally; sanitary sewer, solid \Vaste, drainage, potable
71 L. Ed. 303 (1926), the United States Supreme Cmut held water, and natural ground water aquifer protection
that "if the validity of the legislative classification for zoning specifically; conservation; recreation and open space;
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housing; traffic circulation; [**13] intergovernmental
coordination; coastal management (for local government in
the coastal zone); and mass transit (for local jurisdictions with
50,000 or more people). Id. § 163.3177(6).
Of special relevance to local rezoning actions, the future land
use plan element of the local plan must contain both a future
land use map and goals, policies, and measurable objectives
to guide future land use decisions. This plan element must
desiguate the "proposed future general distribution, location,
and extent of the uses of land" for various purposes. Id. §
163 .3177 (6)(a). It must include standards to be utilized in the
control and distribution of densities and intensities of
development. In addition, the future land use plan must be
based on adequate data and analysis conceming the local
jurisdiction, including the projected population, the amount of
land needed to accommodate the estimated population, the
availability of public services and facilities, and the character
ofundeveloped land. Id§ 163.3177(6)(a).
The local plan must be implemented through the adoption of
land development regulations that are consistent with the
plan. Id. § 163.3202. In addition, all development, [**14]
both public and private, and all development orders approved
by local governments must be consistent with the adopted
local plan. Id. § 163.3194(1)(a). Section 163.3194(3), Florida
Stamtes (1991), explains consistency as follows:
(a) A development order or land development regulation
shall be consistent with the comprehensive plan if the
land uses, densities or intensities, and other aspects of
development permitted by such order or regulation are
compatible with and further the objectives, policies, land
uses, and densities or intensities in the comprehensive
plan and if it meets all other criteria enumerated by the
local government.
Section 163.3164, Florida Statutes (1991), reads in pertinent
pait:
(6) "Development order" means any order granting,
denying, or granting with conditions an application for a
development pennit.

** 12

on Snyder's rezoning application was legislative or quasi
judicial. A board's legislative action is subject to attack in
circuit court. Hirt v. Polk County Bd. of County Comm'rs,
578 So. 2d 415 (Fla. 2d DCA 1991). However, in deference to
the policy-making function of a board when acting in a
legislative capacity, its actions will be sustained as long as
they are fairly debatable. Nance v. Town of Indialantic, 419
So. 2d 1041 (Fla. 1982). On the other hand, the rulings of a
board acting in its quasi-judicial capacity are subject to
review by ce1tiorari and will be upheld only if they are
supported by substantial competent evidence. De Groot v.
Sheffield, 95 So. 2d 912 (Fla. 1957).
Enactments of original zoning ordinances have always been
considered legislative. Gulf & Eastem Dev. Co1p. v. City of
Fort Lauderdale, 354 So. 2d 57 (Fla. 1978); County ofPasco
v. J. Dico, Inc., 343 So. 2d 83 (Fla. 2d DCA 1977). {**16] In
Schauer v. City of Miami Beach, this Cou1t held that the
passage of an aniending zoning ordinance was the exercise of
a legislative function. 112 So. 2d at 839. However, the
amendment in that case was comprehensive in nature in that it .
effected a change in the zoning of a large area so as to pennit
it to be used as locations for multiple family buildings and
hotels. Id In City ofJacksonville Beach v. Gmbbs and Palm
Beach County v. Tinnerman, the district courts of appeal went
further and held that board action on specific rezoning
applications of individual property O\:VUers was also
legislative. Grubbs, 461 So. 2d at 163; Tinnerman, 517 So.
2d at 700.

It is the character of the hearing that determines whether or
not board action is legislative or quasi-judicial. Coral Reef
Nurseries, Inc. v. Babcock Co., 410 So. 2d 648 (Fla. 3d DCA
1982). Generally speaking, legislative action results in the
formulation of a general rnle of policy, whereas judicial
action results in the application of a general rule of policy.
Carl J. Peckingpaugh, Jr., Comment, [** 17] Burden ofProof
in Land Use Regulations: A Unified Approach and
Application to Flo1ida, 8 Fla. St. U. L. Rev. 499, 504 (1980).
In West Flagler Amusement Co. v. State Racing Commission,
122 Fla. 222, 225, 165 So. 64, 65 (1935), we explained:
[*4741 (7) "Development permit" includes any building
A judicial or quasi-judicial act determines the rules of
permit, zoning pennit, subdivision approval, rezoning,
law applicable, and the rights affected by them, in
certification, special exception, variance, or any other
relation to past transactions. On the other hand, a quasi
official action of local government having the effect of
legislative or administrative order prescribes what the
permitting the development ofland.
rnle or requirement of administratively detennined duty
shall be with respect to transactions to be executed in the
Because an order granting or denying rezoning constitutes a
future, in order that same shall be considered lawful. But
development order and development [**15] orders must be
even so, quasi-legislative and quasi-executive orders,
consistent with the comprehensive plan, it is clear that orders
after they have already been entered, may have a quasi
on rezoning applications must be consistent with the
judicial attribute if capable of being arrived at and
comprehensive plan.
provided by law to be declared by the administrative
agency only after express statutory notice, hearing and
The first issue we must decide is whether the Board's action
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consideration of evidence to be adduced as a basis for the
making thereof.
Applying this criterion, 1t 1s evident that comprehensive
rezonings affecting a large portion of the public are legislative
in nature. [**18] However, we agree with the court below
when it said:
Rezoning actions which have an impact on a limited
number of persons or property owners, on identifiable
pai1ies and interests, where the decision is contingent on
a fact or facts an-ived at from distinct alternatives
presented at a hearing, and where the decision can be
functionally vie\ved as policy application, rather than
policy setting, are in the nature of . . . qua'>i:iudicial
action ....

Snyder, 595 So. 2d at 78. Therefore, the board's action on
Snyder's application was in the nature of a quasi-judicial
proceeding and [*475] properly reviewable by petition for
ce1tiorari. 1
[**19] We also agree with the court below that the review is
subject to strict scrutiny. In practical effect, the review by
strict scrutiny in zoning cases appears to be the same as that
given in the review of other quasi-judicial decisions. See Lee
County v. Sunbelt Equities, II, Ltd. Partnership, 619 So. 2d
996 (Fla. 2d DCA 1993) (The tenn "strict scrutiny" arises
from the necessity of strict compliance with comprehensive
plan.). This tenn as used in the review of land use decisions
must be distinguished from the type of strict scrutiny review
afforded in some constitutional cases. Compare Snyder v.
Board of County Comm'rs, 595 So. 2d 65, 75-76 (Fla. 5th
DCA 1991) (land use), and Machado v. Musgrove, 519 So. 2d
629, 632 (Fla. 3d DCA 1987), review denied, 529 So. 2d 693
(Fla. 1988), and review denied, 529 So. 2d 694 (Fla. 1988)
(land use), with In re Estate ofGreenberg, 390 So. 2d 40, 42
43 (Fla. 1980) (general discussion of strict scmtiny review in
context of fundamental rights), appeal dismissed, [**20] 450
U.S. 961, 101 S. Ct. 1475, 67 L. Ed. 2d 610 (1981), Florida
High Sch. ActivUies Ass'n v. Thomas, 434 So. 2d 306 (Fla.
1983) (equal protection), and Department of Revenue v.
Magazine Publishers of America, Inc., 604 So. 2d 459 (Fla.
1992) (First Amendment).
At this point, we depart from the rationale of the cou11 below.
In the first place, the opinion overlooks the premise that the

1 One or more of the amicus briefs suggests that Snyder's remedy
was to bring a de novo action in circuit couit ptu"suant to section
163.3215, Florida Statutes (1991). However, in Parker v. Leon
County, Nos. 80,230 and 80,288, 627 So.2d476 (Fla. Oct. 7, 1993),
we explained that this statute only provides a remedy for third parties
to challenge the consistency ofdevelopment orders.

comprehensive plan is intended to provide for the fi1t11re use
of land, ·which contemplates a gradual and ordered growth.
See City of Jacksonville Beach, 461 So. 2d at 163, in which
the following statement from Marracci v. City of Scappoose,
26 Ore. App. 131, 552 P.2d 552, 553 (Or. Ct. App. 1976), was
approved:
[A] comprehensive plan only establishes a long-range
maximum limit on the possible intensity of land use; a
plan does not simultaneously establish an immediate
minimum limit on the possible intensity of land use. The
present use of land may, by zoning ordinance, continue
to be more limited than the future use contemplated by
the [**21] comprehensive plan.
Even where a denial of a zoning application would be
inconsistent with the plan, the local government should have
the discretion to decide that the maximum development
density should not be allowed provided the governmental
body approves some development that is consistent with the
plan and the government's decision is supported by
substantial, competent evidence.
Further, we cannot accept the propos1t10n that once the
land0\\11er demonstrates that the proposed use is consistent
with the comprehensive plan, he is presumptively entitled to
this use unless the opposing governmental agency proves by
clear and convincing evidence that specifically stated public
necessity requires a more restricted use. We do not believe
that a property owner is necessarily entitled to relief by
proving consistency when the board action is also consistent
with the plan. As noted in Lee County v. Sunbelt Equities IL
Limited Partnership:
Absent the asse1tion of some enforceable property right,
an application for rezoning appeals at least in part to
local officials' discretion to accept or reject the
applicant's argument that chai1ge is desirable. The right
of judicial review [**22] does not ipso facto ease the
burden on a party seeking to overturn a decision made by
a local government, and certainly does not confer any
property-based right upon the owner where none
previously existed.

Moreover, when it is the zoning classification that is
challenged, the comprehensive plan is relevant only
when the suggested use is inconsistent with that plan.
Where· any of several zoning classifications is consistent
with the plan, the applicant seeking a change from one to
the other is not entitled to judicial relief absent proof the
status quo is no longer reasonable. It is not enough
simply to be "consistent"; the proposed change cal111ot be
inconsistent, and will be subject to the "strict [*476]
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scmtiny" of 1Y:Iachado to insure this does not happen.
619 So. 2d at 1005-06.

outlined in our opinion.

It is so ordered.
This raises a question of whether the Gro,:v1h Management
Act provides any comfort to the landowner when the denial of
the rezoning request is consistent with the comprehensive
plan. It could be argued that the only recourse is to pursue the
traditional remedy of attempting to prove that the denial of the
application was arbitrary, discriminatory, or [**23]
unreasonable. Burritt v. Harris, 172 So. 2d 820 (Fla. 1965);
City of Naples v. Central Plaza of Naples, Inc., 303 So. 2d
423 (Fla. 2d DCA 1974). Yet, the fact that a proposed use is
consistent with the plan means that the planners contemplated
that that use \Vould be acceptable at some point in the future.
We do not believe the Grmvth Management Act was intended
to preclude development but only to insure that it proceed in
an orderly manner.
Upon consideration, we hold that a landmvner seeking to.
rezone property has the burden of proving that the proposal is
consistent with the comprehensive plan and complies with all
procedural requirements of the zoning ordinance. At this
point, the burden shifts to the governmental board to
demonstrate that maintammg the ex1stmg zoning
classification with respect to the property accomplishes a
legitimate public purpose. In effect, the landowners'
traditional remedies will be subsumed within this rule, and the
board will now have the burden of showing that the refusal to
rezone the property is not arbitrary, discriminatory, or
tmreasonable. If the board canies its burden, the
application [**24] should be denied.
While they may be useful, the board ·will not be required to
make findings of fact. However, in order to sustain the board's
action, upon review by certiorari in the circuit court it must be
shown that there was competent substantial evidence
presented to the board to support its mling. Further revie\V in
the district court of appeal will continue to be governed by the
principles of City ofDeerfield Beach v. Vaillant, 419 So. 2d
624 (Fla. 1982).
Based on the foregoing, we quash the decision below and
disapprove City of Jacksonville Beach v. Grubbs and Palm
Beach County v. Tinnerman, to the extent they are
inconsistent with this opinion. However, in the posture of this
case, we are reluctant to preclude the Snyders from any
avenue of relief Because of the possibility that conditions
have changed during the extended lapse of time since their
original application was filed, we believe that justice would
be best served by permitting them to file a new application for
rezoning of the property. The application will be v,rithout
prejudice of the result reached by this decision and will allow
the process to begin anew according to the [**25] procedure

BARKETT, C.J., and OVERTON, McDONALD, KOGAN
and HARDING, JJ., concur.
SHAW, J., dissents.
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I. SUMMARY:

This bill authorizes counties and municipalities to estabUSh a procedure removing the
presumption of prejudice from. ex patt&- communication With appointed or elected lo.cal
officials on pending quasi-judicial matters. The bill establishes a model disclosure process
which may be adopted by local governments and authorizes the adoption of alternative
disclosure procedures. The bill dartfles that there is no requirement for a county or
municipality to adopt any disdosure process related to ex patte communication. The bill
Clarifies that noncompliance with ex patte disclosure procedures does not subject local
public ol'ffclals to the Code of Ethics.
The bill does not have a significant fiscal impact upon state or local government.
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RELATING TO: Access to Local Public Officials (Quasi..Judidal Proceedings)
SPON90R(S):
Committee on Ethics and Elections; Rep. Constantine; Rap. Minton and others
STATUTE(St AFFECTED: creates s. 288.0115, F.S.
COMPANION BILL(S): SB 438
ORIGINATING COMMITTEE(S)ICOMMITTEE(S) OF REFERENCE:
(1)

ETHICS ANO ELECTIONS
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(3)
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(5)

I. SUMMARY:

T11is bill authorizes counties and municipalities to establish a procedure removing the
presumption of prejudice trom ex part• communication with appointed or elected local
officials on pending quasi-judicial matters. The bill establishes a model dlsc:losure process
which may be adopted by local govemments and authorizes the adoption of altematlve
disclosure procedures. The bill Clarifies that there is no requirement for a CX>unty or
municipality to adopt any disclosure process related to ex parte communication. The bill
clarifies that noncompliance with ex parte disclosure procedures does not subject local
public officials to the Code of Ethics.
The bill does not have a significant fiscal impact upon state or local government
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scrutiny on certiorari review" and that -Although (a} board is not required to make
findings of fftt in denying (anJ application of rezoning, upon reView by cert1oran 1n the
dreuit court it must be showrl there was competent substantial eVidence presented to
(the) board to support its finding."
As a consequence of Jennings and ~ many local public offldals nave come to
believe that they are not able to communicate in certain instances with the constituents
that they were elected to represent. and, as a consequence. are expenenong
ditl'ieultles in the performance of their oftlcial duties and responsibilities.
B. EFFECT OF PROPOSED CHANGES:
The bill authorizes local governments to establish a disdosure process removing the
presumption of prejudice established by the Jennings case relative to ex parte
communications with appointed or elected local oftldals on quasi-judicial pending
matters. The bill establishes a model disdosunt process which may be adopted by local
gCJVemments anct autrlot!Zn the adoptien. at attematlV9 disdosure procedures.
However, it clarifies that there is no requirement for a county or municipality to adopt
any disdosure process related to ex parte communication. Presumably the pr3sumption
of prejudice established by the Jennings case would continue to be operative in those
counties and municipalities which opt not to adopt a disclosure procedure for ex.parte
communication on quasi-judicial matters.
The model disdosure procedure established in the bill is intended to remove the
presumption of prejudice that was established by the Jennings case. It permits
discussions on substantive issues between local public officials and members of the
public:, including ex parte communication on pending quasi-judicial matters. The bill
dedares that such discussions may not be presumed prejudicial to the action taken by
a board or commission If disclosure of the substance of such communication is made
pnor to final action on the matter.
The alsdosure procadute. establ!Shed by the bill will allow local public otfleials to speak
with their constttuents and read their mail, consult with experts, and conduct
investigations and site visits on pending quasi-judicial matters. The bill requires
disclosure of such communications prtor to or durtng the public meeting where a
vote is to be taken on such matters. Further, it requires that those holding opposing
views be afforded a reasonable opportunity to refute the substance of such ex parte
communications.
LocaJ public ofl!Clals are not restricted trom establishing more restrictive rules goveming
public meetings or the contact of local public oftlcials. The bill clarifies that
noncompliance with disdosure procedures shall not subject a local public oftlcial to the
Code of ethiCS..
C. SECTION-BY-SECTION ANALYSIS:
Section 1. Creates s. 286.0115, F.S.; defines "local public otl'idar to mean any
elected or appointed county or municipal official who recommends or takes quasi·
judicial action; authorizes local governments to adopt dlsdosure procedures relative to
ex parte communication on pending judicial matters removing the presumption of
preju(t!ce estaDlillhed by It!• Jtnn!nat caae; establisnes a disclosure procedure which
STANDARD FORM 11/90
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may be adopted by local govemments; authorizes i:-:e adoption of altemalive
procedures: tlarlfies that there is no requirement U!lOn local govemments to adopt a
disclosure procedures; establishes a procedure which permits discussions with local
public officials relative to the merits of an issue; declares that ex parte communications
shall not be presumed prejudicial if disclosed: provides circumstances under Which the
substance of ex parte communications with local public officials relating to pending
quasi-judicial actions are deemed public information; provides circumstances under
which written communtcation relating to pending quaSi·judicial action is deemed public
information; authorizes circumstances under Which local public offtcials may receive
expert opinions and conduct investigations and site visits relative to pending quas1
judlcial actions; requires local public officials to disclose ex parte communications
received regarding the merits of any pending quasi-judicial matter: provides for such
disciosure prior to or during meeting at which a vote will be taken; requires that a
reasonable opportunity be provided to opponents of opinions expressed in ex parte
communications to refute or respond to such communications· clarifies that
noncompliance with disclosure procedures shall not subject 1,: ·:al public ofllcials to the
Code of Ethics; dartfles that the act's provisions shall not rest· ;t the authority ot any
board or commission to eslabtlstr rules or procedure& govemtrrg pUblic hearings arro
contacts with local public officials.
Section 2. Provides that the act shall take effect upon becoming law.

Ill. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:
A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1. Non-re9.1rring Ef!'!cts:
None

2. RfCUrrtnq etf!cts:
None

3. Long Run El'fldl Other Than Nounal Growt!J:
None

4. Total RtytDUU and El!pendtturtt:
None
B. FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

1.

NerJ:CtCUmna El'fldl:
None
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2.

.

B.Gurrtng Effects:
None

3.

Long Run Effects Other Than Normal Growth:

None
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
1.

0111~

f:dyate Sector Costs:

None
2. Direct prtvate Sector Benefits:
None
3.

Ertects on ComDttltion. Private EnttrDdst Ind Emplovroftnt Mtd<tt!:

None

-·

0. FISCAi. COMMENTS:

None
IV. CONSEQUENCES OF ARTICLE

VII.

SECTION 18 OF THE FLORIDA CONSTITUTION:

A. APPLICABILITY OF THE MANDATES PROVISION:

None
B. REDUCTION OF REVENUE. RAISING AUTHORITY:

None

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:
None
V. COMMENTS:

•The final version of CSIHB ! puaed the HoUM by a vota al 115.o and. tl'le Senat• by a
vote of 39-0.

VI. 6MEtfDMENTS OR COMMlmE SUBSTITUTE
CHANGES:
. .
.
An amendment to HB 5 by the Committee on Ethics and EJect1on1 added appolntff

omclals to tht definition of •rocat public ol'lldal". The bill was paSHct as a committee
IUbltltute.
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CSIHB 5 was amended on the House floor with an amendment whid'I incorpor19ted the
d'langes to the bill made by the Committee on Ethics and Elections and whld'I amendeo
several provisions of the bill to conform them with the requirement that ex parte
communication be disclosed on the record before or during the public meeting at whid'I a
vote is taken on the matter.
CSIHB 5 (1st engrossed) was amended on the Senate floor to provide that local
governments are authortzed to adopt a disclosure process for ex parte communication,
using the disclosure process established by the bill or by adopting an attemattve.
Claririflcation was provided that a county or municipality ts not required to adopt a
disclosure process. The amendment clarified that noncompliance with the bill's provisions
shall not subject local pubHc officials to the Code of Ethics. The House concurred with the
Senate amendment.
VII. SIGNATURES:
COMMITTEE ON ETHICS ANO ELECTIONS:
Prepared" by:

Edith

s

Dynlao

Statt Oirectoc:

Sarah Jane Bradshaw

FINAL ANALYSIS PREPARED BY COMMITTEE ON ETHICS AND ELECTIONS:
Prepared by:
~
S~ Oh•ct<"

~&0:t€i')-. ~ ~h~o.cl~
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I.~1

This bill defines "local public official" and requires disclosure
of various forms of ex parte communications received by such
officials in the context of quasi-judicial proceedings.
The bill creates section 286,0115, Florida Statutes.
II.

PRESENT SITUATION:
County and municipal governing bodies are administrative bodies
which perform primarily legislative acts (e.g., adopting annual
budgets and millage rates, and adopting ordinances dealing with a
variety of subjects relating to public health, safety and
welfare), However, these bvdies also perform certain acts which
are classified as guasi-judicial (that is, actions of a judicial
nature, but which are performed by a legislative or administrative
body),
A useful description of the meaning of "ex parte communications•
in the context of administrative proceedings may be found in the
federal Administrative Procedure Act, 5 u.s.c. s. 551(14), which
provides, in pertinent part, that an ex parte communication is "an
oral or written communication not on the public record with
respect to which reasonable prior notice to all parties is not
given • • • • • Fundamental concepts of due process of law require
that adjudication of the rights of parties to quasi-judicial
proceedlngs be made on the basis of competent substantial evidence
(and not on the basis of ex parte communications).
The present controversy regarding ex parte communications with
elected county and municipal goverr ,ng body members has arisen
because of two recent Florida caseL, Jennin~s v. Dade Countl, 589
so.2d. 1337 (Fla, Jd DCA 1991), and Board o County commlss oners
of Brevard County v. Sntder, 18 F.L.W. SS22 (Fla. 1993), and the
apparent mislnterpretat on by some county and municipal officials
of the scope and effect of these two decisions. The two cases in
combination do place new restrictions on county and municipal
9overning body members in the conduct of quasi-judicial
proceedings, and do bring certain rezoning proceedings formerly
and traditionally deemed to be legislative into the quaAi-judicial
category.
However, the decisions have no effect whatsoever on those
governln9 body members in the conduct of their day-to-dal
leolslative duties. Moreover, the decisions do not eroh bit the
contacting of governing body members, even in quasi-judicial
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rezoning proceedings, nor does the fact that such contacts are
made, in and of itself, result in the voiding of a decision of the
governing body. It ls the role that the ex parte communication
may have played in the ultimate decision of the governing body
that determines whether that body's action will be disturbed by
the courts.
In the Slyder decision, the Supreme Court differentiated between
legislat ve and quasi-judicial proceedingr: •generally speaking,
legislative action results in the formulation of a general rule or
policy, whereas judicial action results In the ap}lication of a
general rule or policy." Snyder, at 18 F.t..ff. SS 4.
Quasi-judicial proceedings invoke constitutional due process
requirements similar to, although normally less stringent than,
those required in court proceedings, because of their inherent
nature (i.e., adjudication of an individual's rights, as opposed
to the setting of general policy in a legislative proceeding). In
applying due process requirements in the context of reviewing a
quasi-judicial proceeding, a court is making a constitutionally
based decision. That is, the court's role is to decide whether
actions taken, or not taken, may constitute denial of a party's
constitutional guarantees of due process, and, if necessary, to
fashion appropriate remedies to protect due process rights in
ensuing proceedings of a similar nature, Due process requirements
are not uniform or static, but vary depending on the particular
type of proceeding and the type of rights being adjudicated. For
example, proceedings involving potential deprivation of liberty
(i.e., imprisonment) ordinarily require a higher degree of due
process than proceedings involving only property rights. Due
process requirements also evolve over time, reflecting judicial
recognition of contextual or societal changes,
In the Jennings ·case, the 3rd District Court of Appeal considered
the effect of a lobbyist's ex parte communication with a member of
a county governing body in the context of a request for a zoning
variance. The granting of a variance, as opposed to an actual
zoning change, had already been held by the Florida courts to be a
quasi-judicial proceeding. The Snydgr case complicated matters
and extended the effect of Jenningi y holding that the rezoning
of individual parcels is also quas -judicial (rather than
legislative, as previously classified). This result placed such
small-scale rezonings on the same level as variances for purposes
of applying due process requirements (including those additional
s;andards enunciated in Jennings with regard to ex parte
communications).
In ~ennings, the court considered various cases, some of which
hel ex parte communications in relevant circumstances to be
presumptively prejudicial, others of which did not, and decided to
apply the line of case law holding that they are presumptively
prejudicial. The result is not a prohibition against making or
receiving ex parte ccmmunicatTOns, nor is it a finding that such
communications are automatically dispositive of a particular
matter. Even though the Jt~ni7gs court described ex parte
communications as "inheren y mproper• and as •anathema• to
quasi-judicial proceedings, the court expressly took notice of the
fact that county and municipal governing body members •are elected
officials in which capacity they may unavoidably be the recipients
of unsolicited ex parte communications regarding quasi-judicial
mattere they are to decide.• Having noted that fact of political
life, the court continued by stating that "[t)he occurrence of
such a communication does not mandate automatic reversal."
Jennings, at 1341 (emphasis supplied).
The essential rusult of Jennings is that a cause of actlon is
stated when prejudice is alleged because of ex parte contacts with
quasi-judicial ·decision makers, and that •[u)pon the aggrieved
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party's proof that an ex parte contact occurred, its effect is
presumed to be prejudicial unless the defendant proves the
contrary by competent evidence.• Jennings, at 1341 (emphasis
supplied). The Jennings court then adopted, from a decision of
the united States Court of Appeals for the District of Columbia
Circuit, the following factors to be considered by a court when
determining whether an ex parte communication has prejudiced a
local body's decision to the extent that the decision was
"irrevocably tainted" (Jennings, at 1341):
1.

"the gravity of the ex parte
communication1•

2.

"whether the contacts may have
influenced the agency's ultimate
decision;•

3,

"whether the party making the improper
contacts benefited from the agency's
ultimate decision1"

4.

"whether the contents of the
communications were unknown to opposing
parties, who therefore had no
opportunity to respond1" and

5.

"whether vacation of the agency's
decision and remand for new proceedings
would serve a useful purpose."

tt should also be noted (as did the Jennings court) that in many
cases, the ex parte communication at Issue Is not the simple
telephone call, letter, or visit from a constituent, or chance
meeting on the street, but is an integral part of an organized,
well-financed lobbying effort carried out by professional lobbyists.
And, as observed by Judge Barkdull in his concurring opinion in
Jennings, at 13451 "ex parte lobbyin9 of an administrative body
acting quasi-judicially denies the parties a fair, open, and
impartial hearing,•
III,

EFFECT OF PROPOSED CHANGES1
Section 1 of the bill creates a new section 286.0115, Florida
Statutes,
Subsection (1) of s. 286.0115, F.s., creates and defines the term
"local public official" for purposes of the section, The term is
defined as an elected county or municipal officer ·~ho recomends
or takes quasi-judicial action.• (Thi" definition ls qualified
and limited in subsection (2) by refer~nce to the official being a
member of a county or municipal board or commission.)
Subsection (2) provides a statement, in the ~ .ture of legislative
intent, that any person •not otherwise prohi ted by statute,
charter provision, or ordinance• may discuss with a "local public
official" the mer,lts of any matter on which action may be taken by
•any board or commission on which the local public official is a
member.• It is further provided that such ex parte communications
shall not be presumed prejudicial to action taken by the board or
cOIMllasion, provided the communications are "disclosel pursuant to
this section.•
The reference in the first sentence of the subsection to •any
person not otherwise Qrohibited by statute, charter pro\'lsion, or
ordinance• ls intended to insure that this section ls not
interpreted as constituting an exception to any other state law,
such aa a. 20&.011, r.s., (commonly referred to as the sunshine
Lav) or to any locally adopted procedures. The second sentence is
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intended to address the result in the Jennin7s decision, as to ex
parte co111111unication in the context of a quas -judicial proceeding,
by providing for notice of ouch communications to all parties, and
the placing of such communications in the record prior to the
taking of the quasi-judicial action in question,
Paragraph (a) of subsection (2) states that an ex parte
communication with a "local public official" related to a quasi
judicial matter is deemed to be "public information• if the
substance of the communication and the name of the person making
the communication is "divulged and made a part of the record prior
to final action on the matter.•
Paragraph (b) of subsection (2) addresses written communications,
authorizing a "local public official" to read any such
communication relating to a pending quasi-judicial matter, and
declaring that such communications are deemed to be "public
information" if they are made part of the record prior to final
action.
Paragraph (c) of subsection (2) authorizes the conducting of
"investigations and site visits" and the receipt of •expert
opinions• relating to pending quasi-judicial matters, provided
that such actions are made a part of the record prior to final
action.
Subsection (3) imposes an explicit requirement that a "local
public official" WhO receives an ex parte communication relating
to a quasi-judicial matter must disclose or summarize the
substance of the communication, as provided in paragraphs (a), (b)
and (c) of subsection (2), above. It is further required that the
disclosure be made "before or during" the meeting at which a vote
is to be taken "such that those holding opinions contrary to those
expressed in the ex parte communication are afforded a reasonable
opportunity to refute or respond to such communication,"
Subsection (4) provides that the new section 286,0115 does not
restrict the authority of any board or commission to establish
"rules or procedures governing public hearings and contacts with
local public officials." This language is intended to insure that
the new section does not interfere with the operation of any
locally adopted provisions (such as those of Metropolitan Dade
County) which regulate lobbying before county or municipal bodies,
or which provide other, more detailed or restrictive procedures
for the conduct of .local proceedings.
Section 2 of the bill provides that the bill takes effect •1pon
becoming a law.
IV.

CONSTITUTIONAL •SSUES:
A.

Municipality/County Mandates Restrictions:

B,

Public Records/Open Meetings Issues:

None.
The language in subsection (2) of section 286.0115, as created
in the bill, acknowledges that this act's scope would be
limited by other laws (e.g., the •sunshine Law,• which is also
contained in ch, 286),
c.

Trust Funds Restrictions:
None.
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o.

Other Constitutional Issues1
It is clear that the legislature, as one of the three
coordinate branches of state government, is entitled to make
its own interpretations of constitutional provisions. It is
also clear that the judicial branch will often give
considerable weight to such legislative interpretations,
especially interpretations made contemporaneously with the
adoption of constitutional provisions and interpretations of
those provisions relating to the powers and duties of the
legislature itself,
However, it is equally clear that, once the appellate courts
have expressly held a certain action to be presumptively
prejudicial to a party's right to due process as guaranteed by
the state and, federal constitutions, the legislature cannot,
simply by enacting a statute, step into the role assigned to
the judicial branch under our system of government and
substitute its own, different interpretation of the
constitution for that previously enunciated by the courts.
•constitutional interpretations by the courts are incorporated
in the instrument itself and are beyond the power of the
legislative branch of government to change." 16 c.J.S.
Constitutional Law, s. 116, pp. 389-390.
That the legislature can enact certain statutory presumptions
and standards of proof in the context of an evidence code
without necessarily violating either the doctrine of
separation of powers or the judicial branch's express powers
to adopt rules for practice and procedure under Article V of
the State Constitution is understood, But that authority of
the legislature is tempered by other provisions of the state
and federal constitutions, and cannot be used to support the
proposition that the legislature can, by statute, •reverse" a
judicial holding that a presumption of prejudice to one's due
process rights under the state and federal constitutions
exists (unless rebutted) under a particular fact situation.
Since the landmark decision of the United States Supreme Court
set forth by Chief Justice Marshall in Marbury v. Madison, s
U.S. 137, 1 Cranch 137, 2 L.Ed. 60 (1803), It has been a
fundamental principle throughout all jurisdictions in this
nation that "• •• where a court of last resort has construed
a constitutional provision, such construction is binding on
all departments of the government, including the legislature.•
16 C.J.S, Constitutional Law, s. 17, pp. 63-64. Florida
courts have similarly observed that • ••• it is axiomatic
that a state statute cannot constitutionally alter a prior
court decision interpreting the state constitution.•
Sarmiento v" State, 371 So, 2d 1047, 1051 (Fla. Jd DCA 1979).
In Jennl2gs, the challenge was brought, and the decision
apparent y based, on both the state and federal constitutional
provisions guaranteeing due proce~s of law.
If the legislature disagrees with an appellate court decision
interpreting the state constitution, such as that in Jennings,
it has two essential vptions. It can propose a constitutional
amendment (although in this instance federal constitutional
due process protections would still come into play), or it can
attempt to fashion a statutory scheme to mitigate or
neutralise the effects of the action which the courts have
found to be presumptively prejudicial to exercise of the
constitutional right in queatlon.
As to the matter at issue, the legislature might, for example,
enact a statutory procedure requiring full and timely
disclosure and notice of ex parte communications received by
county and municipal governln9 body members in quaai•judlcial
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llllltters, along with a requirement that the content of such
communications be timely placed in the record of the
proceedings prior to the taking of action. Such a statutory
scheme, if carefully drawn by the legislature and followed in
good faith by local officials, might well allow and persuade
the courts, in a subsequent case, to reverse or modify the
Jennin2s court's holding as to presumption of prejudice,
It seems equally possible that a county or municipal governing
body, under home rule powers, could adopt by ordinance such a
disclosure scheme, which, if artfully drawn and
conscientiously followed, might also provide the courts in a
future case with a •way out• of the Jennings holding. The
adoption of such a disclosure procedure by ordinance would
appear to be well within the existing h0111e rule powers of
counties and municipalities without the enactment of
authorizing legislation.
However, in the absence of any such good-faith attempt to
address the issues raised by the courts, legislation which
attempts to •reverse• a decision such as Jennings by simply
declaring an opposite conclusion likely would be short-lived
and ultimately of no effect.
This bill goes beyond such a simple declaration by adding the
proviso that prejudice is not to be presumed if the ex parte
communication is disclosed pursuant to the procedure set out
in the bill. It is intended that good-faith commpliance with
this bill's requirements, along with any necessary elaboration
at the local level, will result in the mitigation of the
effects of the ex parte communication to the extent that, in a
future case similar to Jbnnihgs, a presumption of prejudice
may no longer be deemed y t e cour~s to be necessary in order
to insure and' enforce the due process rights of parties to
county and municipal quasi-judicial proceedings.
V,

ECONOMIC IMPACT ANO FISCAL NOTE:
A.

Tax/Fee Issues:
None.

B.

Private Sector Impact:

c.

Government Sector Impact:

None.
None.
VI.

'l'ECHNICAL DEFICI,ENCIES 1
None.

VII.

RELATED ISSUES:
None,

VIII.

AMENOMEN'l'S1
J1 by Executive Business, Ethics ' Elections1
Provides that the conditions of this bill also apply to appointed
public officials holding county or municipal offcces and makes
minor grammatical changes to the newly created a, 286.0115, r.s.
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This senate st~ff analysis does not reflect the intent or
official position of the bill's sponsor or the Plorlda Senate,

