. ey @Rl G

wry

e

ML L% T -’o-u.a - aye s

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION e
Florida Power & Light )
Company } Docket WNo. E-9574

ETAFF COMMENTS ON FP&L'S
NOTICE OF WITHDRAWAL

On March 31, 1978, Florida Power & Light Company (FP&lL)
filed a "Notice of Withdrawal" in Docket No. E-9574, seeking
Commission approval of its regquest to withdraw the Company's
application for authorization to acguire the electric system
assets of the City of Vero Beach,Florida.

The Company correctly states in its notice that opposi-
tion to its proposed acquisition has been raised by the
Commission Staff, the Department of Justice and the Citizen
Intervenors. Since we have sought denial of the application,
no purpose would be served in opposing its withdrawal. The
Staff is concerned, however, that the Commission be made
aware of the context in which FPsl's sudden withdrawal has
taken place. We have further concerns as well.

It is critical for the Commission to recognize that ap-
proval of FP&L's Notice of Withdrawal will mot fully resolve
the fundamental anticompetitive problems underlying our
opposition to the acquisition. Nor will it resolve the power
supply problems currently facing the City of Vero Beach.

The Staff comments follow below.
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i. Probable Motive For Withdrawal

FPilL's decision to withdraw its application to acgquire the
Vero Beach electric system must be placed in context. 1In view
of the considerable Staff resources expended in gconducting an
investigation as well as the unusual circumstances and the pecu-
liar timing of FP&L's Notice of Wibdrawal, Staff feels compelled
to outline briefly the procedural history of this case and to
offer our views on this important matter.

A. Procedural History

FPsL first filed its application to acquire the Vero Beach
electric system on November 26, 1976. Pursuant to notice issued
by the Federal Power Commission, petitions to intervene were filed
by the City of Vero Beach, Florida and by three citizens (one of
whom later withdrew) from the Vero Beach area.

Subseguently, these petitions to intervene were granted 1/
and a prehearing conference date of March 1, 1977, was established.
Prior to this prehearing conference the Staff submitted certain
discovery requests to the Company. The Staff also began its in-
vestigation of FP&L's dealings with other municipal electric sys-
tems by conducting interviews with numerous representatives of
those systems and their respective local governments, as well as
other knowledgeable, potential witnesses. 2/

In addition, Socuments were obtained from Staff members of the Nuclear
Requlatory Commission responsible for antitrust review of FPsL's nuclear license
application. The Staff also was granted access to documents made
available to the Justice Department as part of its then pending
inquiry into the proposed acguisition. 3/

Further data reguests were submitted to the Company and pre-
dictably were met with vigorous opposition. Virtually all of
FPsL's data reguest objections (and it objected to virtually all
of the Staff's antitrust-related data requests) were overruled
by the May 4, 1977 Order of Presiding Judge McGowan. Since FP&L's
proposed acguisition could not be consummated without Commission

1/ By Order issued February 7, 1977, establishing a hearing and
granting interventions.

2/ Various Staff members conducted interviews by phone and in
person with individuals in Tallahassee, Clewiston, Ft. Pierce
Gainesville, Orlando, Daytona Beach, New Smyrna Beach, Home-
stead, Vero Beach, St. Petersburg.

3/ The Justice Department of course later entered the proceedings
in this docket as an intervenor by Commission order dated
March 27, 1%978.
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approval, and since FP&l therefore had greater incentive (at that
stage) to rush through its proposal than to delay, it filed only
one motion to reconsider the Judge's discovery ruling. That
motion was also overruled by the Judge during a prehearing con-
ference held May 24, 1977, and FP&L reluctantly turned over dis-
covery materials by June 10, 1977.

On May 24, 1977, the Presiding Judge further affirmed his
earlier decision to separate the proceedings into three phases:
Phases I and IIL to be held concurrently, were to deal with the
benefits to FP&L and the benefits to Vero Beach, respectively.
Phase III was to be an examination of the alleged anticompetitive
implications of the proposed acguisition and an examination of
potential alternatives to acquisition.

Hearings in Phases I and II were held from June 27, 1977
to July 12, 1977. Since Staff had approximately 30,000 document
pages to review, and since Staff testimony for the Phase III
hearing was scheduled for filing on July 15, 1977, Staff Counsel
regquested an extension of time to prepare adeguately. Not sur-
prisingly, FP&L vigorously opposed any extension, stressing the
urgent need for expedition. The Staff did obtain an extension
until August 5, 1977 for the filing of its testimony. The hear-
ing in Phase III was then scheduled for August 22, 1977.

What followed the filing of Staff's case (essentially the
testimony and exhibits of Dr. Taylor and Mr. Brown) was an un-
paralleled string of dilatory motions and tactics by FP&L, the
tormer proponent of speedy resolution. The Company filed no
fewer than four pleadings to narrow the scope of the proceeding,
culminating with an "emergency” appeal to the Commission days
before the rescheduled hearing date for Phase III. This inter-
locutory motion was denied by Commission Order dated October 28,
1977.

On November 1 and 2, 1977, prehearing conferences concerning
Phase III were held. Two of the six witnesses from Florida sub-
poenaed to testify for the Staff were present for the start of
the hearing. Upon recommendation from the Presiding Judge, and
with the agreement of all parties, the commencement of Phase III
was deferred, pending an interim ruling on Phases I and II by the
Presiding Judge. As a result, briefing schedules were then es-
tablished with initial briefs due December 5, 1977 and reply briefs
due December 20, 1977.
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B. Recent Developments

FP&L's decision to withdraw its application and the import
of various circumstances surrounding that decision must be viewed
in the context of four significant factors:

l. FPs&l placed great stock in the fact that the residents of
Vero Beach voted by a two-to-one margin to permit the sale of
their electric system.

2. To Staff's knowledge, this Commission's predecessor had never
previously rejected a public utility's proposed acqguisition of
a municipal electric system.

3. On February 6, 1978, the Presiding Judge issued a ruling
favorable to FP&lL with respect to Phases I and II of the hearing.

4. The City of Vero Beach apparently remains interested in the
sale of its system.

In light of these factors, FP&lL's abrupt decision to withdraw
its application to purchase the Vero Beach system should be con-
sidered incongruous. However, these factors cannot be viewed in
isolation. It is clear that FP&l's vulnerability to antitrust
allegations, by the Staff and by the Department of Justice, as
well as the contradictory positions it has propounded in wvarious
proceedings before this agency, have made FP&L's continued effort
in pursuit of the Vero Beach system untenable.

According to the Company's March 31, 1978, pleading, FP&L is
concerned that "a substantial period of time has elapsed since
FPil's application was filed and it is clear that, with further
hearings scheduled, it would be a considerable length of time before the Cormis-
sion would be able to rule on the merits of FP&l's Application.” (Notice, p.l).

This is no doubt true. What is also true is that FPs&lL has
anticipated lengthy proceedings for quite some time. On March 15,
1978, only two weeks before the Notice of Withdrawal was filed,
FP&L Vice President Gardner (during testimony offered in Docket
Nos. ER78-19, ER78-8l) indicated that FP&lL had offered to extend
its contract with Vero Beach for three years (Docket Nos. ER78-19,
ER78-81, Tr. 311-312). i}

Indeed, not only had it extended its offer in anticipation
of lengthy litigation, it had retained the services of three
law firms to handle the case. Teams of FPil's attorneys had
been sent to search the files of its municipal competitors in
Ft. Pierce, Lake Worth, Orlando, etc. "The Company was guite
actively pursuing litigation until days before its proposed with-
drawal. ~
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2s late as March 21, 1978, ¥P&L was seeking a detailed
clarification of the Staff's reguest for stipulations. On
March 23, 1978, the Company apparently felt compelled to file
a "Motion for Reconsideration" of the Presiding Judge's
March 17, 1978 order in which he indicated that exceptions to
his February 6, 1978, Interim Ruling could be taken at the con-
clusion of all three phases. As he stated:

It is somewhat unusual to hear the pre-
vailing party except to a ruling on the
ground that it was prevented from submit-
ting a rebuttal. I suspect that Florida
Power & Light is less concerned with an
opportunity for its own rebuttal than it
is with seeking to impose a restraint on
Staff's time to except to a final decision
on Phases I and II which would now have
expired if the ruling had been a final
appealable decision. (order of March 30, 1978, Pp. 2)

FPalL's cryptic "Notice of Withdrawal" avoids the basic motives

underlying its decision to drop the acquisitiop. The plead%ng
raises more guestions than it answers, not unlike }ts testimony
in Phases I and 11, &s characterized by the Presiding Judge:

Florida Power & Light has presented evi-
cence on all the relevant issues of Phases

Y and II and although I have found that
evidence to be presented at times with
Yeluctance and marked by less than candid
testimony, they have complied with reguire-
ments as outlined in my order of May 4,

1977. (Emphasis supplied) Interim Ruling,
(February 6, 1978, p. 3). (emphasis supplied).

Staff believes that the seguence of events immediately pre-

.reding the Company's March 31, 1978 filing suggests certain una-

voidable conclusions regarding
of its application.

C. The Final Days = A.Chronology

3. March 15, 1878

FPsL's likely reasons for withdrawal

A hearing began in Docket NoOs. ER78-19 and ER78-81, involving

FPsL's proposed limitations on t
vice and its proposed termination of servic
stead. During that hearing, testimony was given by FP&L Vice

he availability of wholesale ser-
e to the City of Home-
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President in charge of Strategic Planning, Robert J. Gardner.

In response to guestioning from the Presiding Judge, Mr.
Gardner indicated that FP&L would have no desire to serve the
Cities of Ft. Pierce or Homestead at retail or wholesale because
of "very definite limitations" on existing and future generation
(ER78-19, ER78-B1, Tr. 225-256).

He also testified that FP&l's alleged "precarious" fuel
supply will affect its ability to plan for future facilities
(Tr. 309). It is because of these supposed problems that FPs&L
has sought to limit the availability of its wholesale service
(Tr. 519).

Mr. Gardner stated that although FP&lL's contractual obliga-
tion to the City of Vero Beach would have expired in November,
1977, it was subseguently renewed because of the Company's "moral
obligation" to the City of Vero Beach (Tr. 319-320).

2. March 17, 1978

FP&L had apparently already offered to extend the contract
with Vero Beach for three years (ER78-19, ER78-81, Tr. 311-312).
On March 17, 1978, however, under guestioning f£rom the Presiding
Judge, Mr. Gardner responded:

I don't think we would entertain the
purchase of Vero Beach if it were to

be presented to us for . the first time
today, given our situation today (Tr. 572).

3. March 23, 1878

FPsL filed its "Motion for Reconsideration" seeking to pre-
clude a Staff appeal from the Phase I and Phase II interim
ruling (Discussed, infra).

4. March 27, 1878

a) The Commission granted intervention to the Department of
Justice, which had filed a petition in opposition to FP&L's pro-
posed acguisition. It rejected FP&l's attempt to place restric-
tions on the Department's right to participate. (Order attached)

b) Staff Counsel filed a petition with the Presiding Judge
to reopen the record in Phase 1 (Docket No. E-=9574), based on
evidence revealed in Docket Nos. ER78-19, ER78-8l. (Petition
attached)
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5. March 30, 1978

The Presiding Judge in Docket No. E-9574, issued an order
denying FP&L's motion for reconsideration, postponing the sche-
duled hearing date for Phase III and establishing a date for
hearing of the Staff's motion to reopen the Phase I record.
{Order attached)

6. March 31, 1978

The contract extension previously agreed upon by FP&L and
the City of Vero Beach expired.

FP&L filed its Notice of Withdrawal.

D. Conclusions

The timing of these occurrences and the date of FP&lL's No-
tice of Withdrawal is no mere coincidence. Even after Mr. Gardner
explained that the decision to purchase the Vero Beach system {originally
made in 1976) was not attractive in 1978, FP&L pushed ahead.

As late as March 23, 1978 (one week after Mr. Gardner's statement
about the present alleged undesireability of the acguisition)
FPsL was actively litigating in this docket.

Pressed by the Justice Department's intervention, Staff's
petition to reopen the Phase I record, the Presiding Judge's deci-
sion to hear argument on that motion and the impending date for
renewal of its agreement with Vero Beach, the Company took stock.
FP&L no doubt realized the intolerable situation it was in. It
had already decided to press contradictory positions in Docket
No. E-9574 (i.e. the feasibility and attractiveness of assuming
the Vero Beach load) and Docket Nos. ER78-19, ER78-81 (i.e. the
undesireability and "insurmountable” difficulty of serving new load
at wholesale). Mr. Gardner's testimony had only magnified the
glaringly irreconcilable nature of its arguments.

FP&L could not win both cases. By going forward in this
docket it risked a damaging, unfavorable ruling as well. Staff
wishes to make clear that in our view there is mo inconsistency

between FP&L's underlying motivations in these two groceedings.
They are consistent with Statfr s allegations that FP&L has mono-

polized the retail and wholesale bulk power markets in eastern
and southern Florida. The Staff's position and the evidence
which we had intended to present in Phase III are discussed in
Part II, infra.
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¥I. The Staff Case in Phase TII

The Commission Staff submitted the direct testimony of
Pr. Gordon T. C. Taylor and Mr. James M. Brown, JI., for
Phase III of this proceeding. Dr. Taylor's testimony relates
to the adverse economic *(i.e. anticompetitive) conseguences of
the proposed acquisition;-Mr. Brown's testimony deals with the
potential power supply options from which Vero Beach could
select as alternatives to sale of its system.

Dr. Taylor's filed testimony is based primarily on FP&L
documents obtained in the course of discovery in this proceeding
- as well as his understanding of the economicsof industrial or-
ganization. If Phase IIIwere held, Dr. Taylor would have
testified that:

(1) Certain types of competition exist in the electric
utility industry (Taylor, p. 45-52).

(2) Competition exists in the bulk power market in FP&l's
operating area (Taylor, Pp. 61-65).

(3) Competition exists in the retail power market in
FPsl's operating area (Taylor, Pp. 45-47).

(4) Yardstick competition exists between FP&sL and its
neighboring municipal utilities (Taylor, p. 46-47).

(5) FP&L recogniies the existence of competition in the
bulk power market (Taylor, See, Exhibit GT-7. p. 3) and compe-
tition in the retail power market (Taylor, p. 46).

(6) The relevant product and geographic markets in this
proceeding are the bulk power (wholesale ) market in FP&L's
operating area and the retai® power market in FP&L's operating
area (Taylor, p. 43).

(7) FP&lL recognizes the existence of these two distinct
power markets (Taylor, p. 43).

(8) 1In the retail power market, FP&L dominates in sales
to all of the retail customer classes with a range in market
shares from 73 to 81 percent within the customer classes (Tay-
lor, P. 50).
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(9) Out of the total of 229 communities of 1000 persons
Or more in FP&L's operating area in eastern and southern
Florida, FP&L serves 90 percent of them and holds franchises
for nearly 50 percent of the total (Taylor, p. 51).

(10) FP&L's dominance of the retail market in eastern
and southern Florida demonstrates its monopoly power there
(Taylor, p. 51).

(11) FP&l's acquisition of the Vero Beach system, which
controls 1 percent of the relevant retail market, would enhance
FP&L's monopoly power (Taylor, p. 52).

(12) ¥FP&l also dominates the actual bulk power market
in eastern and southern Florida. It supplies all of the bulk
power to its 259 distribution centers as well as the full
requirements of Lee County Electric Cooperative (Taylor, p.
61). FP&L further dominates the bulk power exchange market
with 98 percent of the generating capacity in 1976 (Taylor,
pP-63).

(13) FP&L's dominance of the bulk power (wholesale)
Treguirements market in eastern and southern Florida demonstrates
its monopoly power there (Taylor, p. 61).

(14) FP&L controls 81 percent of the high voltage (69
KV and above) transmission facilities in its operating area
(Taylor, p. 60).

(15) FP&L's dominance of the transmission services mar-
ket (a submarket of the bulk power market) demonstrates its
monopoly power there (Taylor, p. 59).

(16) FP&L has a general policy of refusing to wheel power
to other utilities (Taylor, p. 69-76).

(17) FP&L has refuseé to file a general wheeling tariff
with this Commission (Taylor, p. €9, 74).

(18) FP&L's uniform requirement of retail franchises
30 years in length is both uhnecessary and excessive (Taylor,
P. 77). It exhibits FPs&lL's market power to foreclose potential
competitive suppliers of bulk power and severely restricts any
opportunities to obtain lower cost electricity (Taylor, p. 77).
The extraction of identical terms from a large and diverse set
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of customers indicates FP&L's possession of monopoly power
(Taylor, p. 77).

{18) FP&L blatantly refused to sell firm bulk power to
municipals during the 1950's and 1960's (Taylor, 78-87).

(20) FP&L refused to sell firm bulk power to the Fort
Pierce Utilities Authority under its SR-1 Tariff (Taylor, p.
82-94).

(20) FP&lL opposes the formation of a formal power pool
in Florida (Taylor, p. 94).

(22) FP&lL has denied access to its three nuclear units
to any of the municipalities in Florida (Taylor, p. 98). FP&L
denied access to its planned South Dade nuclear plant to all
municipalities prior to its decision to cancel construction
of the plant (Taylor, p. 96-87).

(23) FP&L has shown a long standing interest in acguiring
competing electric utilities (Taylor, p. 97-99).

(24) FP&L has insisted on territorial agreements before
entering into any kind of bulk power marketing arrangements
(Taylor, p. 85). Such tying arrangements or conditions on
sales are an example of the exercise of monopoly power (Taylor,
p. 101).

(25) TFP&lL has attempted to force municipal electric systems
to maintain an inefficiently large amount of generating capacity
by insisting on interchange agreements rather than willingly
selling wholesale power (Taylor, p. 92).

(26) FP&al's acguisition of the Vero Beach system would
increase FP&L's market power (Taylor, p. 52). When a single
firm is as dominant as FP&L is in a single market, any increase
in its market power, even a relatively small one, is undesireable
(Taylor, p. 100). -

Staff witness James Brown, who also testified in the
Phase I hearing in this docket, analyzed, in his Phase III direct
testimony, the power supply situation in Florida generally and
the power supply options available to Vero Beach specifically.
Mr. Brown reached the following conclusions concerning possible
alternatives to Vero Beach:
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(1) Vero Beach eould purchase its full bulk power re-
guirements from FPslL. This would mean mothballing its gen-
erating units and becoming strictly a municipal distribution
utility (Brown, p. 13, 15).

(2) vVero Beach coulg generate its base locad reguirements
and purchase its Peaking needs from another utility (Brown,
P. 13).

(3) vVero Beach could purchase its base load reguirements
from another utility and generate its own peaking reguirements
(Brown, p. 13).

(4) Vero Beach and Ft. Pierce could combine their dis-
patch operations to achieve Some economies by supplying the
joint lecad as a single load (Brown, p. 13).

(5) Vero Beach would benefit from participation in a
formal power pool (Brown, p. 14).

(6) Vero Beach would benefit from joint participation
in a base locad nuclear or coal-fired unit (Brown, P. 14, 15).

(7) Vero Beach would benefit from unfettered access to
the transmission system of FP&L which surrounds it (Brown,
r. 15).

In short, the prepared testimony of Staff's witnesses
Dr. Taylor and Mr. Brown demonstrated (1) that FPsL has con-
tinuously exercised monopoly power in the relevant markets in
contravention of the policies underlying the nation's antitrust
laws and (2) FPsl's acquisition of the Vero Beach system would
foreclose Vero Beach from a selection of power supply options
which would be available were it not for FP&L's anticompetitive
conduct. :

Also scheduled to testify for the Staff <4n Phase III
were six witnesses from Florida, including representatives
from municipal electric systems in Orlando, Ft. Pierce, Lake
Worth 2nd Gainesville as well @s a consulting engineer from
Orlando. These witnesses were: Mr. Harry Luff of the Orlando
Utilitiies Commission, Messrs. Clifford Blaisdell and J. C.
L'Engle of Lake Worth Utilities, Mr. Robert Skinner of the
Ft. Pierce Utilities Authority, Mr. Stanley Livengood, Gaines-
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ville-Alachua Utilities and Mr. Robert Bathen, R. W. Beck
and Associates.

Basically these witnesses were prepared to testify
about their dealings with FPsL over the years, the importance
they have placed on coordination options which have been re-
stricted by the Company and the significance of Vero Beach's
decision to sell its system to the continued economic via-
bility of other Florida municipal electric systems.

III. Conclusions and Recommendations

Staff's objections to FP&lL's propcsed acguisiton on anti-
competitive grounds continue to be focused on two levels:
1) The acguisition itself would have tended substantially to
lessen competition in the various markets outlined in Dr.
Taylor's filed testimony; 2) Vero Beach's decision to sell
is not unigue among municipalities in Florida. In the last
four years, Homestead, Ft. Pierce and New Smyrna Beach have
given serious though to the possibility that they might sell
their respective electric Systems to Florida Power & Light.
The reactions of these cities are predictable responses to
competitive difficulties. Their difficulties are the direct
and foreseeable consequence of FP&L's efforts to monopolize
- the retail and wholesale bulk power markets in eastern and
southern Florida.

A. The Lessening of Competition - Merger Principles

Quite apart from the Staff's concern over predatory
business practices and their anticompetitive effects is our
objection to those mergers, acquisitions or consolidations
which, though voluntary arrangements between two firms, in-
Crease concentration and may tend substantially to lessen
competition in various relevant markets. In the instant case,
we have examined the relevant retail and wholesale bulk power
markets in eastern and southevn Florida, markets in which FP&L
has shares of upwards of 75%.

Any possible trend toward concentration must be halted
in its incipiency. United States v. Von's Grocery, 384 U.S.
270 (1866); Central Maine Power Company, Docket No. E-9547,
(order issued May 25, 1976). Even a small increase in market
share by a competitor with market power may tend substantially
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to lessen competition in a manner not consistent with the
Public interest. As the Supreme Court stated:

[I]f concentration is already great,

the importance of Preventing even

slight increases in concentration

and so preserving the Possibility

of . . .eventual deconcentration is
correspondingly great. United States

v. Aluminum Co. of America, 337 U.S. 271,
279 (1969).

Here, FP&l's acquisition of a potentially viable competitor
would have increased FPsL's approximately 75 percent share of
the retail market by one percent, anag equally significant, it
would have eliminated one of the few independent electric Sys-
tems remaining in the relevant geographic market. Withdrawal
of the application certainly solves one of the Staff's basic
objections. It does not, however, get at the root cause of
Vero Beach's difficulties (which will remain) nor of the prob-
lems faced by FPsl's other competitors. These are discussed
below.

B. Monopolization and Alternatives to Acquisition

It is unfortunate that many of the conflicts between
jurisdictional electric vtilities and municipal electric
Systems become mired in the rhetoric of historic public
Dower vs. private power controversies. Stripped to their
Lare essentials, competitive problems between privately-
owned utilities angd municipals are the conseguence of exer-
cises of market power by dominant firms and are not solely
the result of institutional Ownership arrangements. There is
Certainly a benefit in the diversity of utility ownership and
in the existence of a Pluralistic utility industry. Our
concerns as members of the Staff, however, would be much the
same in this case, even if Vero Beach had been served by a
small privately-owned system.

We have felt that the public interest in Preserving com=-
pPetition would have militated against approval of the acgui-
sition. It has been the Staff's opinion that approval of the
FP&L application would increase the likelihood that other,
artificially restricted, but not inherently inefficient utili-
ties might fall by the wayside.
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it has never been our intent to oppose acquisitions for
the sake of opposition. There is no particular public bene-
fit to be gained by preserving inefficient competitors. We
believe it is important to recognize the need for preserving
competition, and that giving competitors a fair opportunity
to succeed or fail on their own merits is desireable. It is,
in essence, this opportunity which has been and is being denied
by the Company's consistent anticompetitive conduct over the
years. 4/

There are desireable and competitively less restrictive
alternatives to acquisition. As the Federal Power Commission
noted in Central Maine, supra:

Sophisticated pooling arrangements

between large and moderate sized gener-

ating utilities freguently offer signi-

ficant benefits to participants and we

recognize that such arrangements pro-

vide the advantages of merger without

the attendant dampening of competition. (Slip, op. p.9)

i/ We have alleged that FP&l's market shares and its restric-
tive practices (as described in Section II, infra) demon-
strate the existence and exercise of its monopoly power in
the electric utility industry in eastern and southern Florida.
Once it is established that a company possesses monopoly
power it cannot act to maintain or expand that power without
violating the antitrust laws. United States v. Aluminum Co.
of ~merica, 148 F.2d 416, 432 (2nd Cir. 1945). The Supreme
Court has defined monopolization as follows:

The offense of monopoly under §2 of the
Sherman Act has two elements: 1) the pos-
session of monopoly power in the relevant
market and 2) the willful acguisition or
maintenance of that power as distinguished
from the growth or development of a superior
product, business acumen or historic acci-
dent. United States v. Grinnell Corp., 384
U.S. 563, 570-571 (1966).

It is Staff's contention that FP&l's proposed acgquisition
was but one aspect of a consistent pattern of unlawful con-
duct to maintain or increase its monopoly in the relevant
markets. What we contend to be FPsL's numerous other acts
to preserve its monopoly have been. addressed in Staff's
filed testimony and exhibits in this case as well as in
Staff's testimony and exhibits in Docket Nos. ER78-19 and
ER7B-B1.
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Of course, Staff has contended that FPiL refuses to engage
in full ecoordination with all its neighbors and has obstructed
efforts to form a power pool in Florida. Other problems remain
for Vero Beach as well.

As FP&L witness Mr. Gardner testified in Docket Nos. ER78-
19 and ER78-B1l, Vero Beach has informed the Company that the
City will be short of generating capacity in 1981 (Tr. 312).
Although FP&L had been willing to purchase the Vero Beach sys-
tem and serve the City's load at retail, it has only offered
the City short-term firm power through 1980 (Tr. 309). Clearly,
this will not solve the City's 1981 capacity problems.

To make matters worse, Mr. Gardner has testified that FP&L
would be unwilling to make wholesale power available to Vero
Beach under the Company's currently effective SR-1 tariff (Tr.
604). That tariff requires FPsl to make wholesale power avail-
able to Vero Beach or any other system in its service territory.

What is most troublesome to the Staff is the likelihood
that Vero Beach may believe it has been abandoned and its con-
cerns ignored. While the withdrawal of FP&L's application re-
solves some of the Staff's concerns, it provides no solution
to the power supply problems faced by Vero Beach and other
similarly situated municipal electric systems.

The Staff is concerned about the problems Vero Beach con-
tinues to face. FP&L would apparently refuse any regquest for
SR-1 pewer made by Vero Beach. A similar refusal by FP&L has
been the subject of an investigation in Docket No. EL78-4.
FP&L's other anticompetitive acts have been discussed in Section
11, infra.

Had FP&l's application been pursued, evidence of its anti-
competitive conduct as well as evidence concerning the poten-
tial alternatives for Vero Beach would have been developed during
the Phase III hearing. Ordinarily, Staff would have had sub-
stantial reservations about recommending the withdrawal of a
Section 203 application after an investigation had been completed
and with the issues of alternatives to Vero Beach yet unad-
dressed. 5/ °

5/ In a faf-sighted dissent to the Federal Power Commission's

decision to approve Public Service Co. of Indiana's acquisi-
tion of the Rushville municipal electric system, Commissioner
Ross stressed the importance of identifying alternatives to
potentially anticompetitive acguistions of municipal systems.
His dissent is reprinted, in Appendix A, in full.
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Bere, however, the need to pursue a hearing despite FPsL's
Notice of Withdrawal is unnecessary. The Federal Power Com-
mission, in Nantahala Power Company, 2 FPC 388 (1941) refused
to allow an applicant for a hydroelectric license to withdraw
its application after the Staff had conducted an extensive
and costly investigation and hearings had been held. Unlike
the situation in Nantahala, however, FP&L will not be able to
evade the Commission's jurisdiction nor will the thrust of
Staff's efforts be wasted. An extensive investigation and
two phases of hearings have already been held in this docket.
Nearly all of the Staff's contentions in Docket No. E-9574 have
been addressed in testimony and exhibits received into evidence
in Docket Nos. ER78-19 angd ER78-81. The record in that pro-
ceeding has been concluded and an initial decision is expected
by the first of May, 1978.

RECOMMENDATIONS

As a practical matter, the Staff does not oppose FP&L's
request for authorization to withdraw its application in
Docket No. E-9574. We have opposed the Company's efforts to
acquire the Vero Beach electric system, and we have sought
denial of the application. FPslL's decision to withdraw effec-
tively accomplishes this purpose.

In our opinion, however, Commission approval of FP&L's
Notice of Withdrawal doces not end the matter. The Company's
Notice of Withdrawal must be viewed in light of the facts pre-
viously discussed. Certainly, it is possible that FP&lL's
actions here have been motivated by the desire to avoid an
adverse Commission decision on the merits. There is also no
guarantee that FP&L may not seek to refile at a more "conven-
ient" future date. 6/

In the event that the Commission decides to permit with-
drawal of FP&lL's application, the Staff urges that any Commis-
sion order take notice of the following matters discussed in
Part II, infra:

1) The circumstances and the seguence of events surround-
ing FP&L's petition (as outlined in Part I, infra).

2) ©Staff's position that the proposed acquisition would
have tended substantially to lessen competition in the relevant
retail and wholesale bulk power markets in eastern and southern
Florida.

&/ See Appendix L.
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3) staff's position that FPsL, through its past and pre-
gent activities, is monopolizing the relevant wetail and whole-
Bsale bulk power markets in eastern and southern Florida.

These problems persist independent and irrespective of the
acguisition.

4) ©Staff's position that FP&L has restricted (and con-
tinues to restriect) the power supply options of Vero Beach.

5) The Staff had conducted an investigation and had filed
prepared testimony and exhibits for presentation in Phase II1
of this proceeding. The prepared testimony and exhibits
dealt with antitrust issues and alternatives to acguisition.

FP&L's application to revise its wholesale tariff avail-
ability provisions is the subject of proceedings in Docket No.
ER78-19. A decision in that docket is expected from the Pre-
siding Judge on May 1, 1978 and the record in that proceeding
will be before the Commission at that time. The Staff recom-
mends that it may be appropriate for the Commission to consider
FP&L's Petition to Withdraw concurrently with its review of
the record in Docket No. ER78-19.

Respectfully submitted,

eyl Git,

Barvey L. Reiter
Commission Staff Counsel

Robert F. Shapirs

Commission Staff Counsel

Washington, D. C.



APPENDIX 2

ROSS, COMMISSIONER, DISSENTING:

[footnotes omitted)

The elimination of a strong public sector in the electric
industry would, in my opinion, be a genuine loss to the consu-
mers of electricity and to the regulatory process, which cannot
help but be aided by this form of competition in an otherwise
monopolistic industry. For this reason, I believe it is time
for the Commission to investigate in greater depth the alter-
native avenues to buy-outs of public systems.

Too often, the municipal or small system is either unaware
of other arrangements it might make to continue its independent
existence or is not offered the kind of terms conducive to in-
dependent operations. Since the acguiring company probably
surrounds a particular municipality's service area, it has
little incentive and much disinclination to offer such terms
to a municipal system. Moreover, there is a tendency on the
part of some large systems to want to "round out" their
service territories by providing the entire generation, trans-
mission and distribution needs of their area. While such con-
cepts are "neat", they remove the yardstick comparison availa-
ble as long as the municipal stayed in business.

In this case, there is no indication that Rushville consi-
dered all possible alternatives to meet its future electric
needs. The Utilities Service Board of the City presented only
one other alternative to outright sale to the City Council,
namely the construction of a new generating plant by the City
and modernization of its distribution facilities. On this basis,
it is not surprising that the City Council would accept the
company's propeosal.

However, a more logical approach but one not presented
to the City Council might well have been some sort of long-term
sale of energy by P.5.C.1., which is large enough to build the
huge generation that is now available in the electric industry
and without which the smaller systems cannot reasonably hope
to compete. There is nothing in the record that would indicate
that P.S5.C.I. offered such a long-term arrangement to Rushville.

Although it is easy to sympathize with the City's action
in light of the facts in this case, a regulator's view point
in passing upon the merits of the acquisition must be broader.
Thus, as a regulator, I find it most disturbing that the majority
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does not question more fully the wisdom of permitting a situa-
tion which, collectively and in time, could mean the disappear-
ance of public power. Such a result could have significant
implications for the customers of both public and private
systems.

Let me elaborate. First, a pluralistic electric system,
in my opinion, has the potential to lead to lower rates and
better service for the consumers of all the systems simply
because it provides tangible differences against which the
consumers are able to assess their particular utility. For
example, the manager of a publicly-owned utility may be more
highly motivated to provide certain services to customers
since these customers are generally the owners of the system
as well. To the extent that he satisfies well his consumers-
owners, the public system manager will set a standard against
which the private system manager will be measured, despite the
latter's primary responsibility to more distant and diffuse
shareholders. 1In other words, the effect of the competing
pPhilosophies behind public and private utility systems may
well be to assert more fully into the private utility's opera-
tions the customer orientation of the public system, thus
counter-balancing the influence of the stockholders, who are
mainly concerned with profits. It should go without saying
that managers of public systems would also do well to adopt
some of the efficiency criteria that private managers are more
likely to employ. The point is: there won't even be such
opportunities without the existence of two, competing sectors
in the industry.

Second, the least the Commission could do is to analyze
the role of small distribution systems, both public and private,
to determine whether large integrated systems are inherently
more efficient in this specialized function, distribution, than
small systems. Depending on its aralysis, the Commission may
establish merger and acquisition guidelines that vary, depend-
ing upon whether generation or distribution facilities are
being acguired.

Third, this Commission -has an obligation to inform Rush-
ville that other small systems have been able to arrange for
an economic and reliable power supply in a manner that enabled
them to remain separate entities. 1In several instances, small
systems have also received assistance from the Commission staff
in the form of proposed alternative power supplies, including
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purchase, self-generation and combinations of these. With
such advice both as to the pro's and con's of each alterna-~
tive, Rushville and its customers will be better advised as
to the full range of their choices.

Moreover, it distresses me that the majority, has ignored
the antitrust implications in the case. If we do not begin now,
when will antitrust come into play? When the last municipal
system in America is being gobbled up?

There is no question in my mind that the law reguires this
Commission to include antitrust considerations in its determi-
nation of the public interest. as the Court stated in the
Denver Railroad case, an agency cannot ignore the existence
of other laws relevant to its consideration of the public inter-
est. Rather, it must seek to make the existing law and its
statutory mandate as consistent as possible. The Court in
the Scenic Hudson case emphasized the necessity for agencies
to assume the role of the public guardian inasmuch as there is
no one else to protect the diverse interests affectegd by an
administrative decision.

Recently, the Supreme Court discussed the juxtaposition
of the antitrust laws and the public interest test in the
Nashville Bank case. 1In reversing the lower court's approval
of the merger, the Court stated:

The Act [Bank Merger Act] directs the
agencies and the courts to consider
managerial as well as financial resour-
ces in weighing a proposed merger,
However, the Act requires as well

that the "future prospects of the
existing and proposed institutions"”

be appraised. Part of such appraisal,
where managerial deficiencies exist

as they do in this case, is deter-
mining whether the merging bank is
capable of obtaining its own improved
management. This test does not demand
the impossible or the uynreasonable. It
merely insists that before a merger
injurious to the public interest is
approved, a showing be made that the
gain expected from the merger cannot
reasonably be expected through other
means.
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The ultimate test of Section 203 of the Federal Power Act
is likewise the public interest. To ignore judicial decisions
setting forth the duty of this Commission to consider antitrust
in arriving at a public interest determination seems erroneous
especially in light of the Commission's cognizance of the neces-
sity to preserve the public-private power balance and the diffi-
culties faced by the smaller systems, whether public or private.

With regard to the latter point, if one of the several
proposed Electric Reliability bills in Congress is eventually
enacted, the position of small systems like Rushville will be
greatly enhanced. They or their representatives will, under
present proposals, be allowed to participate in regional coun-
cils and thus become aware of generation and transmission
sources as they are planned. Given efficient and agressive
management, the smaller systems are more likely to be able to
hold their own under such circumstances. The Commission, too,
will be better informed and able to judge better the total
public interest as to the proposed merger or acquisition as a
result of the proposed legislation.

Since the bill is not yet law, however, I believe it incum-
bent upon this Commission, at a minimum, to instruct its staff
to meet either individually or collectively with the Service
Board of Rushville, P.S.C.I. and the State Commission in Indiana,
to discuss alternatives to a complete sale of Rushville's facil-
ities. While I would also be in favor of a hearing, I recognize
the majority's reluctance to initiate hearings. What puzzles
me, however, is their refusal even to instruct staff to meet
informally with all the parties to discuss the alternatives
open to Rushville. Surely, their aversion to hearings does not

-extend to informal meetings, too!

Furthermore, within P.S.C.I.'s service territory, there are
now 45 municipal systems that are customers of P.S.C.I. in addi-
tion to Rushville. There is also one electrically isolated
system, the City of Washington. If P.S5.C.I. were to ~mbark on
a plan to acquire all these smaller systems at the high prices
reflected in this purchase agreement, the cumulative effect
may be detrimental to the financial standing of the company and
its shareholders. Its customers, too, may experience the higher
costs of an impaired financial standing in their rates.

For this reason, the Commission should have a clear idea
of P.8.C.I.'s intentions as to these systems before proceeding
with this particular transaction.
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I don't want the consumers to learn too late the benefits
of having a strong public power system. At some period of time,
we shall reach the point of irreversibility in the structure
of the electric industry. I think we are approaching closely
that time, and would reguire more scrutiny of the transaction
than is evident in the majority's opinion.

There is an added element in the case that calls for such
closer inspection by the majority. Under the terms of the ac-
guisition, Rushville's customers will eventually receive an
increase of $65,000 annually because of P.S.C.I.'s higher
rates, which are among the highest in the country. Because
customers of a municipal electric system do not necessarily con-
stitute the electorate which either votes to sell the system
or to whom a representative group, like the City Council, is
responsible, the Commission must exercise particular care to
see that the increased rates from the acquisition are, overall,
in the public interest. That there is no Intervenor in this
case to protest the increased rates does not mitigate the duties
of this Commission in this matter.
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APPENDIX B

INTERVENTION

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Charles B. Curtis, Chairman;
Don 5. Smith, Georgiana Sheldon,
Matthew Holden, Jr., and George R. Hall.

Florida Power & Light )
Company ) Docket No. E-9574

ORDER GRANTING INTERVENTION AND DENYING
REQUESTED LIMITATIONS

{Issued March 27, 1979)

On January 25, 1978, the United States Department of
Justice (Department) filed a petition to intervene in the
above-captioned proceeding, a hearing under Section 203 of
the Federal Power Act on the proposed purchase of the elec-
tric system of the City of Vero Beach, Florida {(vero Beach)
by Florida Power & Light Company (FP&L). As grounds for the
petition, the Department stated that it has responsibility for
enforcing the antitrust laws of the United States and for

Supports the publically stated position of the Commission's
Staff in Opposing the application of FP&L to acguire the elec-
.tric system of vero Beach, since the acqguisition would tend
substantially to lessen competition in various markets con=
trary to the public interest. To assist the Commission in
determining whether the proposed acquisition would be in the
public interest, the Department petitions to intervene for
the purpose of filing a post-hearing brief limited to a dis~
cussion of the anticompetitive effect of the proposed acqui-
sition after the close of the evidentiary record in this
proceeding.

On February 2, 1978, FP&L filed a motion for an extension
of fifteen days of the time to answer the petition to intervene.
By notice issued February 8, 1978, the time to answer was extend-
ed to and including February 24, 1978. oOn the latter date,
answers were filed by the Commission Staff counsel and FP&L.

DC-a-14
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The Staff counsel's answer notes that the Department's
petition was timely filed 1/ and supports the reguest to in-
tervene on the ground that the expertise of the Department in
the field of antitrust enforcement can assist the Commission
in accomodating antitrust law and regulatory policy.

FP&el's answer does not oppose the intervention, but re-
quests that the Commission specify that the Department is
limited in its brief, to the extent it opposes the proposed
acquisition, to supporting the Commission staff's theory of the
case as presented in Staff's testimony and as it may be
limited by evidentiary rulings of the Presiding Administra-
tive Law Judge during the course of the Phase III hearing. In
support of its request, FP&L contends that it would be highly
prejudicial to allow the Department to "sit back" and watch
the record in the case develop and then propound a new theory
of the case on brief after the close of the evidentiary record,
possibly requiring the company to reguest a reopening of the
record in order to present evidence to fully protect its rights.

We find that the Department of Justice has sufficient
interest in this proceeding to warrant intervention for the
limited purposes set out in the petition to intervene.

As to the further limitations on the Department's inter-
vention sought by FP&L in its answer, we find no merit in the
company's reguest. It is not the substantive position advanced
by a petitioner which should be the basis for granting, deny-
ing or limiting intervention, but rather whether the petitioner
has an interest which may be adversely affected by a decision
in the subject proceedings. 2/ Here, the interest of the Depart-
ment of Justice is in promoting the accomodation of antitrust
law and policy with regulatory policy. The pepartmgn?'s inter-
est in giving and the Commission's interest in receiving the
assistance of the Department's expertise in this area would not
be well served by limiting the input of the Department to the
theory of the case which the Commission Staff has already adopted.

1/ FPeL filed an amended application on December 12, 1977. By
notice issued December 23, 1977, protests and petitions to
intervene were due on or before January 25, 1978.

2/ Midwestern Gas Transmission Company, 34 FPC 1132 (19665).
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The cases cited by FP&L in support of its request to limit the Depart-
ment's theory of the case on brief are inapposite: ©Easton Utili-
ties Commission v. AEC 3/ concerned denial of an untim&ly petrition
to intervene and Algonguin LNG Inc. v. FERC 4/ involved a rate
first proposed on brief which was rejected because it was found
to be inadequately supported by the record evidence. 1In the
instant case, the petition to intervene was timely filed, and
the Department, like all parties, will be limited to the eviden-
tiary record as it is developed at hearing for factual support
of whatever theory it adopts on brief. 5/ Similarly, like all
parties, the Department will be free to present on brief whatever
theory of the case or policy considerations it believes ¢o be appro-
priate in light of the record evidence, subject only to the
limitations set forth in the petition to intervene.

The Commission finds:

Intervention in these proceedings by the Department of
Justice for the purposes stated in the petition to intervene
may be in the public interest.

The Commission orders:

() The Department of Justice is hereby permitted to
intervene in this proceeding subject to the rules and regula-
tions of the Commission: Provided, however, that the partici-
pation of such intervenor shall be limited to the issues
set forth in the petition to intervene; and Provided, further,
that the admission of such intervenor shall not be construed as
recognition by the Commission that it might be aggrieved because
of any orders of the Commission entered in this proceeding.

2/ 424 F.24 847, 852 {(D.C. Cir. 1970).
4/ D. C. Cir. No. 76-2157, decided January 6, 1978.

5/ To the degree that official notice of facts is permitted af-
. ter the conclusion of a hearing by our Rules of Practice
and Procedure (§1.26), an opportunity to show the contrary
is also permitted on timely request.
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{B) The intervention granted herein shall not be the
basis for delaying or deferring any procedural schedules hereto-
fore established for the orderly and expeditious disposition of
this proceeding.

{(C) ‘The Secretary shall cause prompt publication of this
order to be made in the Federal Register.

By the Commission.

(SEAL)

Kenneth F, Plumb,
Secretary.
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APPENDIX C

Csty of Vero Beach

£G33 - Jo¢k PLACE

VERO BEACH, FLORIDA - 32960
Telepbonr 367.5131

©f Flerida Pewer and light Company AND simu;taneously with
this &nnouncement, the application te the- Foderal Energy
Eegulatary Commizsion for approval of the ecqguisition of ¢he
Veroc Beach Electric System by FP&L is being withdrawn,

The rate payer of the Vero Beach Electric System
The tax payer of the €City eof Vero Beach

The tax paver ef Indien River County

and importantly the employse of the Blectrie System

Howaver a certain amount of reflection is necessary to

understand WHY Florida Power and Light Co, found it necessary,
in order to Protect its pressnt system customers and stockhold
to withdraw their offer to purchase the Vero Beaceh Electric Sy

dzts A Bostile regulatory elimate at the Federal Power Commis
from the inception of the Tequest for acquisition approv.

tervention by the JUSTICE DEPARTMENT at the last minut

2nds Inm
dn support of the FERC &targ epposition to the acquisiti

3r&: Strong evidence that approval would be subject to CONDTIT:
by both PFERC ard JUSTICE which would Fequire lengh® megon
dations witheut sursty of acceptance by all parties,

4t: Legal restraints on FP&L in the conduct. of the Hearings
before FERC wbich-t%gir found unacceptable,

These are the WyHYISH that will be given and which will £43131

the pages of radie 8eript and fewspaper articles, AND which are

POWER AND LIGHT COMPANY &

BhmeoPld don aw . - o asma . om
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UNITED STATES OF AMERICA
¥EDERAL ENERGY REGULATORY COMMISSION

Florida Power g iight )

Company ) Docket No. €£-9574

PETITION OF THE COMMISSION STAFF
TO REOCPEN PROCEEDINGS IN
PHASE I

Judge's Interim Ruling and Order on Phases I and II, new evidence
has come to light in the Docket Wos. ER78-19, ER78-81 Proceedings.
This evidence has a direct bearing on the issue of whether the
acquisition will have a beneficial or detrimental effect on FP&L's
stockholders or customers. Pursuant to Section 1.33 of the Com-
mission's Rules of Practice ang Procedure, Staff counsel submits
2 petition to reopen the record in Phase I. Staff counsel's yea-
&0ons in support of this Petition are set forth below.

Testimony of FP&l Vice President Robert J. Gardner

~ On March 15, 1978, a hearing in Docket Nos. ER78-19 and
ER78-B1, involving FPsl's Proposed limitations on the availability
©f wholesale service and ©n its proposed termination of wholesale
Bervice to the City of Bomestead, began. #r. Gardner, a Company

.Vice President, in ¥esponse to guestioning from the Presiding
. Judge indirated that ¥FP&LL would have no desire to serve Homestead
. ©r Ft. Pierze under a yetai} franchise (Tr. 255). WNeither does

FPEL wish ¢o serve Ft. Pierce por Bomestead ag¢ wholesale, because

of ®"very definite limitations® on existing and future generation
{rr. 256). .

He also indicated that'FP&L's fuvel situation is precarious
@and has been so since 1873 (Tr. 307-308). pr. Gardner testified
that the precarious fuel situation mow faced by FPsL will affect

~—~7_*—its—ability to plan fer fnture'facilities‘th:ﬁSDB)(“‘?urther;'"'““’

— —Because pf its~a11eged.@recariaus-iuelfsupplyqand.gheunncert&inty_“_

:
{
-
5
E
g

—<&hat FPEL will be-able -$o plan-and installﬁmew~ﬁapacity,4the-Gem-———

Pany states §t 4s only able to offer firm power for gesale (under

" Schedule D of its interchange agreements), ‘through 1980 (Tr. 309).
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Although PPLL states that presently it €an enly @ssure poten-
tial firm bulk power sale for resale customers ©f its ability ¢o
serve through 1980, Mr. Little of Vero Beach has informed mr,
Gardner that the City would need additional generating capacity
in 31981 (Tr. 312). Clearly, i€ ¥PsL ean only provide assurance
©f £irm bulk power to Vero Beach and other municipal systems
through 1980 (as pr. Gardner testifies) and if Vero Beach will
need additional capacity (above its present installed generation)
in 1981, seripus Questions are raised about FP&L's ability to ser
the Vero Beach community. ’

Under guestioning from Counsel for the Florida Cities, con-
cerning FPil's service obligations, Mr. Gardner stated:

A. And we have undertaken the obligation

to serve FPL historic service area, And
those are the obligations we are going to
continue to try to carry out to the best of
our ability. We have a limited ability to
€arry out those obligations. And we feel 3¢
1S necessary to not permit service obliga-
tions which we have not historically assumed,
to redound to the detriment of those custo-
mers, retail andg wholesale, whom we have
historically served. (Emphasis supplied) (Tr. 519)

Apparently this is why FPLL states it has no desire to gerve
Homestead or Ft. Pierce under @ retail franchise (Tr. 519, 571).
Most important, however, was the following statement made on
March 17, 1978, by Mr. Gardner, in answer to a guestion from the
Presiding Judge:

I don't think we would entertain the

purchase of Ve o Beach if it were to .

be presented tov us for the first

time teday, given our situation today. (Tr. §72)

Hr. Gardner's view, as expressed in his testimony, that the
Vero Beach acquisition is nmow undesireable, 4s apparently shared
by the Company's expere witness, eronomist Abraham Gerber. #r.
Gerber bas advised FPsl ®"not to try to acquire any additional
loads.” (Tr. 1151). He also sees a “possible dnconsistency® be-

—%ween FP&L's proposal o @cquire<the-¥ero‘Beach-ﬁystem,“whichW?oulq

Taise FPLL’s average costs, and its refusal To Berve mew whole-

ﬁsale=iuads*under‘&‘@holesalé‘tafifI*ITifflill). T

It should also be poted that ??&i.(presumably @ue in part to
its ecapacity Problems) would apparently be unwilling to prov;dg
Vero Beach with service under its currently effective SR-1 tariff
(Tr. 60‘) L
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a&s the Presiding Judge is aware, the contract between FP&L
and the City ©f Vero Beach expired by its own terms on March 1,
1978. Eince the Company now apparently believes that the proposed
@cguisition is not in its interest, renewal of the contract would
be illogical. Bowever, in the event that the contract is renewed,
modified or extended, Btaff counsel believes that +he mew evidence
discussed above which eould not have been known at an earlier date,
would have & major bearing on the outcome of this proceeding.

WHEREFORE, Btaff counsel respectfully reguests that the
Petition to Reopen Proceedings in Phase I be granted.

Respectfully submitted,

#anegy L Kol

BHarvey L. Reiter

£ G i

James E. Rogers, Jr.
Commission Staff Counsels

wWashington, D.C.
March 27, 1878

Attachments

LT}
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APPENDIX E

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Florida Power & Light Company ) Docket No. E-9574

ORDER CANCELLING HEARING DATES AND ESTABLISHING
DATE FOR HEARING OF STAFF'S MOTION TO
REOPEN THE RECORD ON PHASE 1

(March 30, 1978)

The presentation of evidence in this case was divided
into three phases to assist in the orderly development of
issues as directed by the order herein issued on May 4, 1977.
Subsequently hearings were held and evidence was presented
in Phases I and II. On November 2, 1977, the parties to
this proceeding joined with Staff in open session and agreed
that the testimony on the first two phases had been concluded
and that the record could be closed. The undersigned then
issued an interim ruling on February 6, 1978, which indicated
that the applicant had met its burden of proof in these two
phases and by order set the date for hearing of Phase III.

Following a motion of Staff on February 3, 1978, seeking
clarification of the interim ruling, the undersigned held that
the ruling of February 6, 1978, had not been a final appealable
order.

The applicant, Florida Power & Light Company, has now
asked that this ruling be reconsidered because it has in essence
lengthened the period of time in which exceptions could be filed,
to the prejudice of the applicant, and rcas alleged that the
applicant was precluded from filing a rebuttal case by its
presumption that the interim ruling was an initial decision on
Phases I and II which would be a final order, fully appealable.
Applicant cites the record as the basis for this assumption.

The record does not indicate that in such event an
initial decision was to be issued on Phases I and II prior
to the hearing on Phase III. Had the ruling been dispositive
of the case, the right to an appeal would be inherent. This
was not the nature of the ruling. The ruling itself bears
the caption, “Interim Ruling and Order ‘on Phases I and II of

DC-4~17
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Proceeding, Pursuant to Section 203 of the Federal Power Act."
The ruling contained findings that the applicant had met its
burden of proof in Phases I and TI. The ordering paragraph
merely set the date for the hearing of Phase III.

It is somewhat unusual to hear the prevailing party
except to & ruling on the ground that it was prevented from
submitting a rebuttal. I suspect that Florida Power & Light
is less concerned with an opportunity for its own rebuttal
than it is with seeking to impose & restraint on Staff's time
to except to a final decision on Phases I and II which would
now have expired if the ruling had been a final appealable
decision.

It would be inconsistent and totally illogical to hold
that the rulings on Phases I and II constituted a final
appealable decision which could then be appealed prior to
the conclusion of the hearing on Phase III., This was not
contemplated at the time the phasing was ordered and there
is no conceivable good reason for allowing such a procedure
to be followed at this time. Exceptions to any initial decision
eventially issued in this case may be directed to one or all
three of the phases in this matter, not sequentially but contempo-
raneously, 80 as to avoid more than one review by the Commission
and a multiplicity of litigation. Therefore applicant’'s motion

for reconsideration is denied.

All this, however, may become moot by reason of a motion
filed by Staff on March 21, 1978, seeking to Teopen the record
on Phase I alleging as the reason therefore the discovery of
new evidence which has come to light as a result of testimony
given in other Proceedings involving Florida Power & Light which
are now in the hearing process.

I have examined the motion of Staff and believe that it
Poses a substantial issue shich should be addressed by all the
parties after time for sufficient review and at the conclusion
of the hearing of testimony in the other pending proceedings
Dockets Nos. ER78-19 and ER78-81.

Whereupon on my own motion I now cancel the hearing :
dates of April 5 and April 10, 1978, presently established for
determining issues relating to Phase III of this proceeding,
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and establish a date for hearing of Staff's motion to Treopen
the record for the admission of newly discovered evidence in
Phase I of this proceeding as of May 9, 1978, at 10:00 A.M.
in the offices of the Federal Energy Regulatory Commission,
825 North Capitol Street, Washington, D.C.

If any of the parties desire to present briefs in aid of
or opposition to the moticn they shall be presented on or
before May 3, 1978.

It is so ordered. .

Graham W. McGowan
Presiding Administrative Law Judge
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CERTIFICATE OF SERVICE

We hereby certify that we have this day served the

foregoing document upon each person designated on the
official service list compiled by the Secretary in this

proceeding in accordance with the reguirements of Section

1.17 of the Rules of Practice and Procedure.

Dated at Washington, D. C. this 28th gay of apriil,

1978.

=

Robert F. Shap¥ro
Commission Staff Counsel
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