
M E M O R A N D U M 
 
TO:  Vero Beach Finance Commission 
  Vero Beach Utilities Commission 
 
FROM: Robert Scheffel Wright, Special Counsel 
    
DATE:  October 14, 2015 
 
SUBJECT: SUMMARY OF FOLLOW-UP ISSUES WITH OUC 
 
 
 At the conclusion of the joint meeting of the Finance Commission and 
Utilities Commission meeting on October 12, I was asked to make certain 
additional requests to OUC relative to the Amended & Restated PPA.  I have done 
so, through a telephone conference with OUC’s General Counsel and the VP of 
OUC’s Electric Business Unit, and here is my report. 
 
 Specifically, I was asked to make the following requests: 
 
1. That OUC agree to share on a 50-50 or similar basis in any costs that the 
City would incur to pursue litigation as part of its required efforts to defeat or 
reverse any adverse Change in Law action or event.    
 
2. That OUC agree to reduce the scope of the types of events that would give 
rise to the City’s right to invoke the provisions of Section 15.11.2, relating to 
Changes in Law, to reduce the amount of capacity (MW) that the City would have 
to purchase from OUC.  The specific request was that I ask OUC to agree to reduce 
the scope to include ONLY state court/judicial actions. 
 
3. That OUC reconsider the term of the PPA providing that OUC would obtain 
permanent release of the City’s FGT contract rights upon termination of the PPA. 
 
 Although I was not specifically instructed to do so, because of the concerns 
expressed by members of the Commissions during the joint meeting, I also 
inquired about OUC’s purchase of NRG’s gas transportation rights as reflected in 
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OUC’s minutes that were distributed at the Commissions’ meeting, and I provide 
additional information on that purchase below. 
 
OUC Responses and Further Thoughts 
 
1. OUC is not agreeable to sharing litigation costs.  The specific response was 
completely cordial, but it was that the OUC CEO and/or Board would not accept 
that proposal. 
 
2. OUC would be agreeable to deleting the references to federal action, but 
not to state legislative action. 
 
 On further consideration, while this is the Commissions’ call and ultimately 
the City Council’s decision, I would advise the City not to make this modification 
to the PPA (nor to pursue any further request to delete the reference to state 
legislative action), for the following reasons. 
 
 First, the basic purpose of this provision is to protect the City by giving us a 
“glide path” to avoiding the potentially dramatic consequences of an adverse 
Change in Law, such as might leave us unable to continue serving customers 
outside the City limits, while still remaining liable to make payments under the 
PPA that includes the minimum demand provisions in Section 15.11.3.  (And those 
minimum demand provisions are a significant part of the value to OUC in its 
agreeing to the lower pricing and shorter term provisions, which provide the bulk 
of the $120MM in NPV benefits to the City.)  The Change in Law provisions give 
the City the above-mentioned “glide path” subject to the City’s obligation to 
pursue all meritorious legal challenges to a Change in Law that negatively impacts 
the City’s ability to perform its obligations under the PPA.  Without these 
provisions, the City could be liable to pay the higher rates that would result from 
Section 15.11.3.  In the event that the City’s challenges to an adverse Change in 
Law are successful, the PPA provides for sharing of the benefits on a pro rata basis 
(previously discussed).  In the event that the City’s challenges are unsuccessful, 
the City is allowed to first reduce the amount of peaking capacity purchased, and 
if the effects are great enough, to then reduce the amount of base capacity 
purchased.  Under these provisions, the ultimate effect in the event of dramatic 
reductions in the amount of base capacity that the City needs due to a Change in 
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Law is to put the City back in the position of buying what it needs in addition to its 
FMPA Generation Entitlements, at the old demand/capacity charges. 
 
 If the City were to remove one or more of the types of Changes in Law that 
trigger the City’s obligations to challenge and opportunity to ameliorate the 
effects, then there would be a potential benefit to the City of not having to incur 
the expense to challenge such a Change in Law, and a potential cost to the City of 
being on the hook to pay potentially higher demand charges pursuant to 
operation of Section 15.11.3. 
 
 After further consideration, I believe that the probability of such a Change 
in Law provision coming to pass during the next 8 years is not high, such that the 
risk of the City having to incur such challenge costs is not high.  However, the risk 
if such an adverse Change in Law were to occur is potentially significant, and so I 
believe, and would advise the City, that on balance, the potential disadvantage to 
the City of being on the hook for higher demand costs (for both peaking and base 
capacity) outweighs the potential advantage of not being obligated to challenge.   
 
 I would also advise the City that I believe that omitting the reference to 
state legislative action, which would include potential PSC action pursuant to 
some hypothetical change in law, is more harmful than beneficial to the City, 
following the same reasoning as above.  While I believe that the likelihood of this 
happening is low, if this were removed from Section 15.11.2, it would remove 
such action from the scope of those for which the City could invoke the ultimate 
cost-reduction provisions of Section 15.11.2, so that while the City would not be 
obligated to incur legal expenses to challenge such action, the City would lose the 
potentially much greater value of being able to reduce peaking capacity purchases 
and ultimately, in an extreme case, base capacity purchases as a result of such 
action.    
 
3. OUC advised that OUC cannot grant our request that the City be allowed to 
retain the City’s gas transportation contracts after termination of the PPA.  OUC 
advised that this is a material component of the economic value to OUC of OUC’s 
agreeing to the reduced pricing and shorter term under the Amended and 
Restated PPA. 
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OUC Purchase of Permanent Release of NRG FTS-2 Capacity 
 
 After a discussion with OUC’s Vice President and General Counsel, Chris 
Browder, and the Vice President of OUC’s Electric Business Unit, Jan Aspuru, here 
is my understanding of OUC’s purchase of NRG’s FTS-2 transportation contracts as 
a permanent release of the capacity to OUC.  First, the purchase is at the 
maximum tariffed rate; NRG neither received any proceeds nor made any profit 
on the sale, and OUC did not pay a market premium for the capacity, they simply 
took assignment of the capacity, along with the obligation to pay FGT, and 
relieved NRG of its liability to pay for it.  OUC purchased this capacity as part of its 
overall gas procurement and transportation portfolio management activities.   
 
 Separately, they explained the arrangement with Fortress’s Liquefied 
Natural Gas operation as follows.  Assuming that the Fortress project proceeds as 
planned, OUC expects to be selling delivered natural gas to Fortress at Fortress’s 
proposed LNG facility adjacent to OUC’s Indian River power plant site at Titusville.  
The Fortress project is planned to liquefy natural gas for export.  OUC’s provision 
of delivered gas to Fortress will continue until a new FGT gas lateral is completed; 
the OUC officers used the term “a short-term bridge” arrangement to 
accommodate Fortress’s business plans, which include receiving gas, liquefying it, 
and then exporting it.  OUC cannot use the Vero capacity to serve Fortress, 
because OUC’s Indian River plant is not an authorized delivery point under Vero’s 
FGT gas transportation contracts.  Additionally, as I understand it, OUC’s provision 
of gas service to Fortress will end well before 2024, which is when OUC would get 
the permanent rights under the City’s gas transportation contracts under the New 
PPA (as compared to 2030, which is when the Existing PPA expires).   
  
 I am happy to address any questions.   

4 
 


	M E M O R A N D U M
	TO:  Vero Beach Finance Commission
	  Vero Beach Utilities Commission
	FROM: Robert Scheffel Wright, Special Counsel
	DATE:  October 14, 2015
	SUBJECT: SUMMARY OF FOLLOW-UP ISSUES WITH OUC
	 At the conclusion of the joint meeting of the Finance Commission and Utilities Commission meeting on October 12, I was asked to make certain additional requests to OUC relative to the Amended & Restated PPA.  I have done so, through a telephone conference with OUC’s General Counsel and the VP of OUC’s Electric Business Unit, and here is my report.
	 Specifically, I was asked to make the following requests:
	1. That OUC agree to share on a 50-50 or similar basis in any costs that the City would incur to pursue litigation as part of its required efforts to defeat or reverse any adverse Change in Law action or event.   
	2. That OUC agree to reduce the scope of the types of events that would give rise to the City’s right to invoke the provisions of Section 15.11.2, relating to Changes in Law, to reduce the amount of capacity (MW) that the City would have to purchase from OUC.  The specific request was that I ask OUC to agree to reduce the scope to include ONLY state court/judicial actions.
	3. That OUC reconsider the term of the PPA providing that OUC would obtain permanent release of the City’s FGT contract rights upon termination of the PPA.
	 Although I was not specifically instructed to do so, because of the concerns expressed by members of the Commissions during the joint meeting, I also inquired about OUC’s purchase of NRG’s gas transportation rights as reflected in OUC’s minutes that were distributed at the Commissions’ meeting, and I provide additional information on that purchase below.
	OUC Responses and Further Thoughts
	1. OUC is not agreeable to sharing litigation costs.  The specific response was completely cordial, but it was that the OUC CEO and/or Board would not accept that proposal.
	2. OUC would be agreeable to deleting the references to federal action, but not to state legislative action.
	 On further consideration, while this is the Commissions’ call and ultimately the City Council’s decision, I would advise the City not to make this modification to the PPA (nor to pursue any further request to delete the reference to state legislative action), for the following reasons.
	 First, the basic purpose of this provision is to protect the City by giving us a “glide path” to avoiding the potentially dramatic consequences of an adverse Change in Law, such as might leave us unable to continue serving customers outside the City limits, while still remaining liable to make payments under the PPA that includes the minimum demand provisions in Section 15.11.3.  (And those minimum demand provisions are a significant part of the value to OUC in its agreeing to the lower pricing and shorter term provisions, which provide the bulk of the $120MM in NPV benefits to the City.)  The Change in Law provisions give the City the above-mentioned “glide path” subject to the City’s obligation to pursue all meritorious legal challenges to a Change in Law that negatively impacts the City’s ability to perform its obligations under the PPA.  Without these provisions, the City could be liable to pay the higher rates that would result from Section 15.11.3.  In the event that the City’s challenges to an adverse Change in Law are successful, the PPA provides for sharing of the benefits on a pro rata basis (previously discussed).  In the event that the City’s challenges are unsuccessful, the City is allowed to first reduce the amount of peaking capacity purchased, and if the effects are great enough, to then reduce the amount of base capacity purchased.  Under these provisions, the ultimate effect in the event of dramatic reductions in the amount of base capacity that the City needs due to a Change in Law is to put the City back in the position of buying what it needs in addition to its FMPA Generation Entitlements, at the old demand/capacity charges.
	 If the City were to remove one or more of the types of Changes in Law that trigger the City’s obligations to challenge and opportunity to ameliorate the effects, then there would be a potential benefit to the City of not having to incur the expense to challenge such a Change in Law, and a potential cost to the City of being on the hook to pay potentially higher demand charges pursuant to operation of Section 15.11.3.
	 After further consideration, I believe that the probability of such a Change in Law provision coming to pass during the next 8 years is not high, such that the risk of the City having to incur such challenge costs is not high.  However, the risk if such an adverse Change in Law were to occur is potentially significant, and so I believe, and would advise the City, that on balance, the potential disadvantage to the City of being on the hook for higher demand costs (for both peaking and base capacity) outweighs the potential advantage of not being obligated to challenge.  
	 I would also advise the City that I believe that omitting the reference to state legislative action, which would include potential PSC action pursuant to some hypothetical change in law, is more harmful than beneficial to the City, following the same reasoning as above.  While I believe that the likelihood of this happening is low, if this were removed from Section 15.11.2, it would remove such action from the scope of those for which the City could invoke the ultimate cost-reduction provisions of Section 15.11.2, so that while the City would not be obligated to incur legal expenses to challenge such action, the City would lose the potentially much greater value of being able to reduce peaking capacity purchases and ultimately, in an extreme case, base capacity purchases as a result of such action.   
	3. OUC advised that OUC cannot grant our request that the City be allowed to retain the City’s gas transportation contracts after termination of the PPA.  OUC advised that this is a material component of the economic value to OUC of OUC’s agreeing to the reduced pricing and shorter term under the Amended and Restated PPA.
	OUC Purchase of Permanent Release of NRG FTS-2 Capacity
	 After a discussion with OUC’s Vice President and General Counsel, Chris Browder, and the Vice President of OUC’s Electric Business Unit, Jan Aspuru, here is my understanding of OUC’s purchase of NRG’s FTS-2 transportation contracts as a permanent release of the capacity to OUC.  First, the purchase is at the maximum tariffed rate; NRG neither received any proceeds nor made any profit on the sale, and OUC did not pay a market premium for the capacity, they simply took assignment of the capacity, along with the obligation to pay FGT, and relieved NRG of its liability to pay for it.  OUC purchased this capacity as part of its overall gas procurement and transportation portfolio management activities.  
	 Separately, they explained the arrangement with Fortress’s Liquefied Natural Gas operation as follows.  Assuming that the Fortress project proceeds as planned, OUC expects to be selling delivered natural gas to Fortress at Fortress’s proposed LNG facility adjacent to OUC’s Indian River power plant site at Titusville.  The Fortress project is planned to liquefy natural gas for export.  OUC’s provision of delivered gas to Fortress will continue until a new FGT gas lateral is completed; the OUC officers used the term “a short-term bridge” arrangement to accommodate Fortress’s business plans, which include receiving gas, liquefying it, and then exporting it.  OUC cannot use the Vero capacity to serve Fortress, because OUC’s Indian River plant is not an authorized delivery point under Vero’s FGT gas transportation contracts.  Additionally, as I understand it, OUC’s provision of gas service to Fortress will end well before 2024, which is when OUC would get the permanent rights under the City’s gas transportation contracts under the New PPA (as compared to 2030, which is when the Existing PPA expires).  
	 I am happy to address any questions.  


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /All

  /Binding /Left

  /CalGrayProfile (Gray Gamma 2.2)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.6

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket true

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /UseDeviceIndependentColor

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType true

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo false

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Remove

  /UsePrologue false

  /ColorSettingsFile (North America Web/Internet)

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

    /Arial-Black

    /Arial-BlackItalic

    /Arial-BoldItalicMT

    /Arial-BoldMT

    /Arial-ItalicMT

    /ArialMT

    /ArialNarrow

    /ArialNarrow-Bold

    /ArialNarrow-BoldItalic

    /ArialNarrow-Italic

    /CenturyGothic

    /CenturyGothic-Bold

    /CenturyGothic-BoldItalic

    /CenturyGothic-Italic

    /CourierNewPS-BoldItalicMT

    /CourierNewPS-BoldMT

    /CourierNewPS-ItalicMT

    /CourierNewPSMT

    /Georgia

    /Georgia-Bold

    /Georgia-BoldItalic

    /Georgia-Italic

    /Impact

    /LucidaConsole

    /Tahoma

    /Tahoma-Bold

    /TimesNewRomanMT-ExtraBold

    /TimesNewRomanPS-BoldItalicMT

    /TimesNewRomanPS-BoldMT

    /TimesNewRomanPS-ItalicMT

    /TimesNewRomanPSMT

    /Trebuchet-BoldItalic

    /TrebuchetMS

    /TrebuchetMS-Bold

    /TrebuchetMS-Italic

    /Verdana

    /Verdana-Bold

    /Verdana-BoldItalic

    /Verdana-Italic

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 150

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /ColorImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 150

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /GrayImageDict <<

    /QFactor 0.76

    /HSamples [2 1 1 2] /VSamples [2 1 1 2]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 15

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects true

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile (None)

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<





    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200036002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>







    /HUN <>

    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 6.0 e versioni successive.)

    /JPN <>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200036002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 6.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>





    /SKY <>



    /SUO <>

    /SVE <>

    /TUR <>



    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 6.0 and later.)

  >>

>> setdistillerparams

<<

  /HWResolution [600 600]

  /PageSize [612.000 792.000]

>> setpagedevice



